






















































































I firmly believe that it is not in a client’s best interest to select a
lawyer during a station break; however, whether I think lawyer
advertising should be protected as commercial speech is nrrelevant,
The United States Supreme Court, a higher authority than I, has
held that blanket prohibitions against lawyer advertising
unconstitutionally infringe on the First Amendment right to
express commercial speech . . . The supremacy clause of the
Constitution of the United States requires that I be bound by the
Supreme Court's holding in Bates. If the advertising is inaccurate
or concerns unlawful activity, it may be banned outright. . . . The
State Bar does not contend that the “Injury Helpline” ad is
inaccurate or unlawful; I have seen this television ad several times,
and T have found nothing unlawful or inaccurate about it. Even if
the ad is not inaccurate or unlawful, a state may still restrict the ad
if the state has a substantial interest to be protected by the
restriction, if the restriction directly advances the state interest, and
if the restriction is no more extensive than necessary to serve that
interest. . . . I do not believe the State Bar has advanced any
substantial state interest to justify applying the restriction Rule
7.2(c), Alabama Rules of Professional Conduct, to the “Injury
Helpline.” That is the State Bar’s burden:

Jd at 985, (Houston, J., concurring specially) (internal citations to Bates and Central Hudson
omitted).

Justice Houston got the matter exactly right, and his analysis should be followed by bar
counsel and courts in other states. Advertising is advertising, telephone services are telephone
services, and bundling the two does not turn otherwise protected commercial speech into an
unprotected referral service, even assuming that some regulation of commercial referral services
is constitutionally protected.

Indeed, given the architecture and technological features of the Internet, a holding that a
pricing model such as that used by Total Bankruptcy may be banned, would be tantamount to a
holding that the pricing models of search engines such as Google must also be banned. For
conceptually, the pricing “by the contact” model used by Total Bankruptcy cannot be
distinguished from the “pay per click” style of advertising that is now ubiquitous on the Internet.
The First Amendment will not countenance discrimination against one class of speakers.
Lawyers who advertise through services such as Total Bankrupicy have the same First
Amendment rights as those lawyers and others who advertise directly through search engines
such as Google. Total Bankruptcy, through the use of technology and economies of scale is
simply making the process more efficient for lawyers who otherwise would not be able to
provide consumers with access to their services, as proliferation of their advertising would be
burdensome and costly.

First Amendment jurisprudence is hostile to regulation that singles out any one medium
for especially negative treatment, whether it is television, radio, the Internet, newspaper
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advertising, or the yellow pages. Such prejudice is a presumptive affront to modern free speech
doctrine, which generally disfavors discrimination among media. See, e g, Arkansas Writer's
Project v. Ragland, 481 U.S. 221 (1987); Texas Monthly, Inc., v. Bullock, 489 U.S. 1 (1989).
See also Ficker v. Curran, 119 F.3d 1150 (4th Cir. 1997) (“Banning direct-mail advertising
skews the market in favor of those attorneys who can afford television advertising, or in favor of
established attorneys who are already known by word of mouth. In that sense, then, the ban
operates, at least indirectly, as a barrier to professional entry.”).

3. Regulation Cannot be Justified Because of the Geographic Limitations
Employed by Total Bankruptcy

That a consumer from a particular geographic area who clicks on Total Bankruptcy will
have access to only one local lawyer through the Total Bankruptcy site does not in any way
diminish the free speech rights of the participating lawyer or Total Bankruptcy. The geographic
limitation device does not provide the state with any “substantial interest” that justifies banning
such advertising. To the contrary, this one-lawyer geographic limitation is one of the principal
features that prevents this advertising model from being appropriately characterized as a “lawyer
referral service.” It is precisely this feature that keeps Total Bankruptcy from engaging in the
“picking and choosing” of lawyers based on the needs of a client, or the evaluation and screening
of clients to determine their need for lawyers, and the type of lawyers they need—the defining
characteristics of a genuine referral service. See Alabama State Bar Association v. R W. Lynch
Co., Inc., 655 So.2d 982 (Ala. 1995).

For First Amendment purposes, it simply does not matter that a consumer from a
particular geographic area will be led to only one lawyer through the Total Bankruptcy site. This
feature does not mean that the consumer has access to only one lawyer or firm, but only that the
consumer will be exposed to the advertising of only one lawyer or firm through the site. This
“exclusivity” is characteristic of all advertising. A television spot for “firm x” encourages
consumers to contact “firm x.” A yellow page listing for “lawyer y” encourages a consumer to
seek the services of only “lawyer v.” Consumers may switch channels or flip pages. On the
Internet, they may click another site from Google, or some other browser. A consumer smart
enough to click through the Total Bankruptcy site to find a local lawyer participating in Total
Bankruptcy’s group advertising model is smart enough to click through Google to find other
lawyers (or other such models) as well. The First Amendment does not permit the state to
indulge in the paternalistic assumption that consumers cannot navigate and make these choices
for themselves.

The trajectory of modern commercial speech law is impressive in its manifest hostility
toward paternalism. Paternalism is the enemy of the First Amendment. See, e.g., Lorillard
Tobacco Co. v. Reilly, 533 U.S. 525, 554--555 (2001) (striking down some and sustaining some
restrictions on tobacco advertising); Greater New Orleans Broadcasting Association, Inc., v.
United States, 527 U.S. 173 (1999) (striking down casino gambling advertising limitations); 44
Liquormart, Inc., v. Rhode Island, 517 U.S. 484 (1996) (striking down liquor advertisement
restrictions, noting “a State’s paternalistic assumption that the public will use truthful,
nonmisleading commercial information unwisely cannot justify a decision to suppress it. . . .
[B]ans against truthful, nonmisleading commercial speech . . . usually rest solely on the offensive
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assumption that the public will respond ‘irrationally’ to the truth. The First Amendment directs
us to be especially skeptical of regulations that seek to keep people in the dark for what the
government perceives to be their own good”); Rubin v. Coors Brewing Company, 514 U.S. 476
(1995) (striking down beer advertising regulations); Ibanez v. Florida Department of Business
and Professional Regulation, 512 U.S. 136, 147 (1994) (striking down restrictions on
accountancy advertising); Edenfield v. Fane, 507 U.S. 761 (1993} (striking down cornmercial
speech limitations on accountants); Cincinnati v. Discovery Network, Inc., 507 U.S. 410 (1993)
(striking down restrictions on news racks for commercial flyers and publications); Peel v.
Attorney Registration and Disciplinary Commission of Illinois, 496 U.S. 91(1990) (regulation
banning lawyer advertisement of certification by the National Board of Trial Advocacy as
misleading unconstitutional); Shapero v. Kentucky Bar Association, 486 U.S. 466 (1988)
(regulation banning solicitation for legal business mailed on a personalized or targeted basis to
prevent potential clients from feeling undue duress to hire the attorney unconstitutional);
Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio, 471 U.S. 626 (1985)
(striking down some and upholding some restrictions on lawyer advertising); Bolger v. Youngs
Drug Product Corp., 463 U.S. 60 (1983) (statute banning unsolicited mailings advertising
coniraceptives to aid parental authority over teaching their children about birth control
unconstitutional); In re RM.J., 455 U.S. 191 (1982) (regulations limiting the precise names of
practice areas lawyers can use in ads and identifying the jurisdictions lawyer is licensed in as
misleadingly unconstitutional); In re Primus, 436 U.S. 412 (1978) (striking down restrictions on
solicitation of legal business on behalf of ACLU); Bates v. State Bar of Ariz., 433 U.S. 350
(1977) (regulation banning lawyer advertisement of prices for routine legal services as
misleadingly unconstitutional); Linmark Associates, Inc. v. Township of Willingboro, 431 U.S.
85 (1977); (regulation banning placement of “for sale” signs in the front lawns of houses in order
to prevent the town from losing its integrated racial status unconstitutional); Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976) (striking down
restrictions on pharmaceutical advertising); Bigelow v. Virginia, 421 U.S. 809 (1975) (striking
down restrictions on abortion advertising).

4. Regulation Cannot be Justified by Attempting to Recast
Total Bankruptcy’s Advertising as a Commercial Referral Service

As already demonstrated, Total Bankruptcy does not operate a referral service within
accepted and traditional meaning of that term. Nevertheless, to the extent that the Proposed
Opinion is grounded in the rationale that the label “referral service” may be applied to the Total
Bankruptcy model, it is clear that for First Amendment purposes, it is not the label attached to
Total Bankruptcy’s advertising and marketing that matters, but whether in substance that
advertising and marketing is commercial speech protected under the First Amendment.

What authorities may not do is engage in an end-run around the First Amendment by
simply declaring a certain advertising arrangement to be a commercial “referral service,” and, by
the mere affixation of that seemingly pejorative label, proceed to put the advertising arrangement
out of business. State authorities cannot simply say to Total Bankruptcy, “we consider you a
commercial referral service” and be done with it.
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The First Amendment looks to substance, not labels. See Landmark Communications v.
Virginia, Inc., 435 U.S. 829, 843 (1978) (“This legislative declaration coupled with the stipulated
fact that Landmark published the disputed article was regarded by the court as sufficient to
justify imposition of criminal sanctions. Deference to a legislative finding cannot limit judicial
inquiry when First Amendment rights are at stake.”); Cohen v. California, 403 U.S. at 26
(“Finally, and in the same vein, we cannot indulge the facile assumption that one can forbid
particular words without also running a substantial risk of suppressing ideas in the process.
Indeed, governments might soon seize upon the censorship of particular words as a convenient
guise for banning the expression of unpopular views.”); Herndon v. Lowry, 301 U.S. 242, 258
(1937) (“The power of a state to abridge freedom of speech and of assembly is the exception
rather than the rule and the penalizing even of utterances of a defined character must find its
justification in a reasonable apprehension of danger to organized government. The judgment of
the Legislature is not unfettered.”); Whimey v. California, 274 U.S. 357, 279-80 (1927)
(Brandeis, J., concurring) (“The legislative declaration . . . . does not preclude inquiry into the
question whether, at the time and under the circumstances, the conditions existed which are
essential to validity under the federal Constitution.”). The state must point to abuse, corruption,
deception, or some other palpable harm caused to the public or the profession by the actual
business model in play, and explain why that business model is such an affront to the public good
that it justifies abridgment of freedom of speech.

5. Any Regulation That Effectively Bans Total Bankruptcy
And Its Participating Attorneys From Engaging in Group Advertising
Would Violate the “No More Extensive than Necessary” Standard of Central Hudson

“If the First Amendment means anything, it means that regulating speech must be a
last—not first—resort. Yet here it seems to have been the first strategy the Government thought
to try.” Thompson v. Western States Medical Center, 535 U.S. 357, 373 (2002). Even assuming,
for the sake of argument, that group advertising models such as Total Bankruptcy implicate any
substantial government interests that do merit regulatory attention (and no concession is made
that they do), the existence of any such interest does not automatically empower the state to rush
headlong into regulation. While Central Hudson does not require that government employ “least
restrictive means” when it regulates commercial speech (the standard under strict scrutiny for
non-commercial speech), it does impose the requirement that regulatory remedy be reasonably
proportionate to the harm.

In commercial speech law, this doctrine is often manifest in the preference for such
regulatory remedies as the inclusion of special disclaimers or disclosures, in lieu of outright bans
on speech. See, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 489 (1996). Supreme
Court cases have repeatedly pointed to “disclaimers as constitutionally preferable to outright
suppression.” Pearson v. Shalala, 164 F.3d 650, 657 (D.C. Cir. 1999), citing Peel v. Attorney
Registration & Disciplinary Commission of Illinois., 496 U.S. 91, 110(1990), Shapero v.
Kentucky Bar Association, 486 U.S. 466, 478 (1988); In re RM], 455 U.S. 191, 206 n. 20
(1982). See also BellSouth Telecommunications, Inc. v. Farris, 542 F.3d 499, 507 {6th Cir.
2008). (“For still another, why not require a disclaimer about the gross revenues tax any time a
provider chooses to mention the tax on a bill? In some settings where there is a meaningful risk
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of confusion, we have held that ‘[a] disclaimer ... would adequately address a state’s
concern.’”).

Significantly, there is no evidence that advertising models such as that employed by
Total Bankruptcy have actually caused any consumers any harm. The temptation to regulate
such advertising arrangements is not driven by any rush of consumer complaints about the
quality of legal services rendered by the attorneys who advertise through Total Bankruptcy, or
about the content or performance of the advertising service itself. As noted earlier, Total
Bankruptey and ClearBankruptcy each have an “A+” rating from the Better Business Bureau.

The TotalBankruptcy.com and ClearBankruptcy.com web sites have been visited by
millions of consumers in need of legal services, yet neither web site has ever generated a single
complaint with this consumer protection agency.

Thus, in the unlikely event that state authorities could meet their burden of establishing
that some regulatory response is justified by a substantial governmental interest, and on top of
that, meet the formidable burden of proving that a regulatory response selected will “directly and
materially advance” that interest, authorities would still have the added burden of demonstrating
that no reasonable regulatory alternative exits short of a total ban on the Total Bankruptcy group
advertising model. This burden would be virtually impossible to meet.

In sum, countless Supreme Court decisions and lower court decisions have emphasized
that abridgements on commercial speech must be a “last resort.” Courts have especially
emphasized that the use of devices such as additional disclaimers or disclosures, in lieu of
prohibitions, are the constitutionally required “first resort.” While the Total Bankruptcy websites
already contain all information that ought plausibly be deemed required for First Amendment
purposes, in the unlikely event that authorities could meet their requisite burdens under Central
Hudson, the most that a constitutionally appropriate remedy would require further disclaimers or
disclosures.

6. The Strength of Any Asserted Governmental Interests Must Be Discounted by the Many
Positive Contributions the Total Bankruptey Model Provides to Promote Access to Legal
Services and Economies of Scale and Efficiencies to Lawyers

Courts do not apply the balancing test of Central Hudson in a vacuum, but instead take
into account the positive utility of advertising and marketing information in specific contexts,
discounting the government’s asserted substantial interest in regulation by the damage to the
public interest that restrictions on advertising and marketing may cause.

The advertising and marketing model employed by Total Bankruptcy and its participating
lawyers generates substantial benefits to the public consumers in search of legal representation,
and to members of the bar who participate in the group advertising venture.

What Total Bankruptcy provides to consumers is an easily accessible, user-friendly

Internet platform that helps consumers locate a lawyer geographically close to the consumer’s
location so that the consumer may quickly and conveniently investigate whether that attorney is
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one whom they wish to retain or not. Consumers are also provided with Total Bankruptcy’s
telephone support service, which generates an expeditious opportunity for the consumer to talk to
a “real person” who will immediately facilitate a telephone interview or in-person appointment
between the consumer and the participating attorney. The attorney and potential client may then
determine the appropriateness of establishing an ongoing attorney-client relationship and the
terms of that engagement. Consumers appreciate such immediate responsiveness to inquiries,
particularly in cases in which there is anxiety or nervousness in taking the initial step to seek
legal assistance. Consumers also value the ability to discreetly locate an attorney through
Internet advertising such as Total Bankruptcy’s in such sensitive and potentially embarrassing
circumstances as bankruptcy. In this area of law, in particular, the usual word-of-mouth referral
is largely unavailable to assist the consumer due to the consumer’s personal discomfort and
reluctance to alert his family, friends and acquaintances to his financial plight.

What Total Bankruptcy markets to lawyers is a sophisticated Internet website, one far
beyond the resources that most lawyers could muster alone to design and build, that is well-
positioned to attract the interest of consumers searching the Internet for information about
bankruptcy attorneys; and telephone operators, who perform the functions typical of any
telephone operating service, and in fact similar to the functions of support staff within a lawyer’s
office, who facilitate the setting of appointments between potential clients and participating
attorneys. Amny individual lawyer or law firm specializing in law practice relating to debt relief
could pay an expert consultant to design and maintain a high quality Internet advertising site.
Any individual lawyer or law firm providing such a debt relief practice could pay an external
phone service to field incoming calls and facilitate initial appointments between the lawyer and
client. Total Bankruptcy offers a convenient alternative to lawyers, who get the power of a
nationally-based website that is likely to be near the top of sites that appear in a Google search,
or a similar Internet search, for bankruptey lawyers. The reduced costs and greater efficiencies
created by economic advertising models such as the Total Bankruptcy system have the potential
to improve access to legal services and reduce the costs of such services to consumers.

Finally, to the extent that advertising models such as those of Total Bankruptcy allow
lawyers to market their services less expensively and with less drag on their time, they have
more time for rendering legal services, more time for meaningful interaction with clients, more
time for pro bono service and civic engagement, and more time for their families and personal
lives. Many lawyers temper the perfectly appropriate and quintessentially American motivation
to earn income with a strong sense of civic and professional obligation to serve the public, the
bar, and the legal system 1n various ways, large and small, that are not influenced by the “bottom
line.” Through pro bono publico engagements, service in civic and bar organizations, and
countless other activities, lawyers act altruistically and generously, dedicating their training and
skills to the public good. The motives to serve society and the ends of justice and to also eamn
income are not naturally antagonistic; they can and do peacefully co-exist in the careers of many
successful attommeys. Efficient advertising models encourage and support these values.

At times, particularly in the early stages of such actions, some state authorities will assert
the claim that it is their responsibility to simply interpret and apply the state’s disciplinary rules
“as written,” without regard to constitutional principles, which come into play only when
outcomes are examined by reviewing courts. This is an erroneous understanding of the
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obligation of those authorities, at all levels. Those who apply a state’s regulatory rules act under
color of law, take an oath to uphold the Constitution of the United States, and must apply state
rules in a manner that does not violate the constitutional rights of attorneys or the public. Just as
local officials responsible for implementing the educational policies for a public school district
may not interpret or apply those policies in a manner that violates established federal law,
including constitutional principles, state authorities may not appropriately interpret or apply state
disciplinary rules in a manner that violates established constitutional principles. A well-
entrenched body of constitutional law, known as the “avoidance doctrine,” counsels government
agencies and reviewing couris o construe and apply statutes and regulations in a manner that
avoids tension with First Amendment principles whenever possible. See Solid Waste Agency of
Northern Cook County v. Army Corps of Engineers, 531 U.S. 159, 174 (2001); NLRB v. Catholic
Bishop of Chicago, 440 U.S. 490, 507 (1979).

In that spirit, Total Bankruptcy urges the Ethics Committee to exercise judicious
restraint, interpreting state disciplinary rules in a manner that provides the breathing space for the
exercise of commercial speech rights required by the Constitution of the United States.

Respectfully submitted,
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