











II. Factual Statement: Total Bankruptcy

A. Overview of the Structure of Total Bankruptcy

The contractual agreement governing the relationship between Total Bankruptcy and its
“participating” or “sponsoring” attorneys is attached to this Comment as Exhibit A.' The contract
clearly explains what Total Bankruptcy is, and what it is not.

Total Bankruptcy provides essentially three distinct services to the lawyers who contract
with it as sponsors:

(1) Web Site Advertising Licensure. Total Bankruptcy grants a license to lawyers to use the
Total Bankruptcy web site as an advertisement for the lawyer’s practice. The license 18
geographically exclusive, with no more than one lawyer within a particular postal zip
code licensed to use the site. Instead of lawyers building their own web sites, Total
Bankruptcy licenses an existing, content rich, highly optimized site to each attorney.

(2) Telephone Call Center Service. Total Bankruptcy provides an administrative call center
service to promptly respond to consumers who request contact after viewing the licensed
website of the sponsoring lawyer in the geographic area where the consumer resides, as
determined by postal zip code.

(3) Customer Management System Software. Total Bankruptcy provides the lawyer with a
license to use the Total Bankruptcy Customer Management System, a technology used to
track and manage consumer contacts generated through the licensed advertising website.

B. Web Site Licensure
1. The Substantive Content of the Web Site

The Total Bankruptcy Web Site may be accessed on the Internet at
www.TotalBankruptcy.com. Samples of the principal pages of the Web Site, as they exist on the
date of the submission, are attached to this Comment as Exhibit B. The Web Site is periodically
updated and improved to facilitate ease of use, transparency, accuracy, and clarity for members
of the public. Total Bankruptcy maintains archives of all iterations of the site as it evolves over
time.

! The sample contract attached as Exhibit A is the current contract in use, as of the date of this submission, for
TotaiBankrutpcy. The language of the standard contract has been slightly modified over time to improve its clarity
and make technical adjustments, but the essential terms of the contract, and the basic business structure of Total
Bankruptcy, have not changed since its inception. The current contract set forth in Exhibit A is thus in all material
respects accurately representative of the contracts used by Total Bankruptcy over time, as is the ClearBankruptcy
contract. In its business documents and internal language conventions, Total Bankruptcy’s attormey customers are
typically referred to as “sponsors™ Throughout this Comment they are referred to interchangeably as “sponsors™ or
as “participating attorneys.”



Taking positive advantage of the technological benefits of the Internet, the site contains
significant truthful information for consumers about Bankruptcy law, including factual and
accurate news accounts of recent developments in bankruptcy and related laws dealing with debt
and credit matters, drop-down menus and links to defailed descriptions of specific bankruptcy
issues (such as an explanation of “Chapter 7 Bankruptcy” or “Chapter 13 Bankruptcy™), links to
general consumer information germane to credit matters, and links to government web sites, such
as the United States Bankruptcy Trustee program web site maintained by the United States
Department of Justice. For consumers who are interested, over 1200 pages of detailed and
truthful information about bankruptcy law, policy, and practice may be accessed through the
Total Bankruptcy site.

The Total Bankruptcy Web Site is plainly labeled as attorney advertising. Every page of
the Total Bankruptcy web site displays the following disclaimers:

ATTORNEY ADVERTISEMENT

This Web site is not a bankruptcy lawyer referral service or prepaid legal
services plan and the owner neither endorses nor recommends any
sponsoring bankruptcy attorney.

By an Act of Congress and the President of the United States, we are a
federal Debt Relief Agency. Attorneys and/or law firms promoted through
this Web site are also federally designated Debt Relief Agencies. They help

people file for relief under the U.S, Bankruptcy Code. Disclosures Required
Under the U.S. Bankruptey Code.

Total Bankruptcy is not a law firm. The information contained herein is not

legal advice,

The attorney responsible for the content of this Site is Kevin W. Chern, Esq.,
licensed in Illinois with offices at 25 East Washington, Suite 510, Chicago,
Illinois 60602. To see the attorney in your area who is responsible for this

advertisement, please click here.

In addition to the material quoted above, which appears on every page of the Total
Bankruptcy site, a separate “Terms and Conditions” link also appears on every page of the Total
Bankruptcy site, setting forth in careful detail all terms of service, and including all notices and
disclosures mandated by the Federal Bankruptcy Code and state advertising rules. See Exhibit B.

2. How Members of the Public Use Total Bankruptcy to Access a Lawyer

Consumers typically find the Total Bankruptcy website through Internet search engines
such as Google. Members of the public may utilize the Total Bankruptcy web site to gain
information about bankruptcy law and processes. Members of the public may also use the site to
request contact with the Total Bankruptcy attorney in the particular consumer’s geographic area



Such access to a participating attorney may be commenced in one of two ways. The consumer
may call the toll-free phone number displayed on the Total Bankruptcy site. Alternatively, the
consumer may submit a digital request on ling, by filling out contact information, beginning with
the consumer’s zip code. This is done by clicking through a simple on-line contact information
form. That form is included in the sample pages attached to this Comment as Exhibit B.

3. Geographic Exclusivity

Total Bankrptcy grants an exclusive geographical license to participating attorneys,
based on postal zip codes, with no more than one participating aftorney or law firm in any single
geographic area.’ Total Bankruptcy does not engage in any screening or quality assessment of
participating attorneys, just as any other media outlet, such as a newspaper, broadcaster, or
telephone yellow pages directory, or search engine sponsored links, and does not screen or
evaluate the quality of participating advertisers.

C. The Telephone Call Center Service

Total Bankruptcy operates a central call service center for all of its participating
attorneys. This is one of the economies of scale that reduces the costs of advertising and
marketing under the Total Bankruptey model. The answering service is physically located in
Chicago, llinois. The call center takes phone calls directly from consumers who have seen the
phone number in Total Bankruptcy advertising. In such cases the call center will, with the
consumer’s consent, ask the consumer for the same information asked in the on-line digital
request form, thereby obtaining from the consumer the same intake information that the
consumer would have provided had the consumer completed the on-line digital request form.
The call center also initiates calls to consumers who have made a digital request for contact by
an attorney by filling out the on-line digital request form. In either case, the protocol undertaken
by call center staff members in interaction with consumers is carefully limited and ministerial
and mimics the actions that a consumer could take independently online. Further, the protocol
undertaken by the call center is similar to the protocol that professional service providers and
marketing companies retain call centers to provide on a broad basis all over the United States.

The Total Bankruptcy call center does not engage in any screening or evaluation of the
members of the public, or their potential legal concerns, either through the call center or through
the on-line digital request form. The interactions between Total Bankruptcy and the member of
the public are limited to obtaining basic information, and facilitating the first contact between the
member of the public and the participating lawyer in the geographic area in which the member of
the public resides. Because of the residency requirements of federal bankruptcy law regarding
the federal district within which a bankruptcy petition must be filed, Total Bankruptcy asks
consumers whether they have resided for a majority of the preceding 180 days in the district
indicated by the consumer’s zip code information. This process is executed under the explicit
direction of the law firm so as to avoid the attorney having to transfer the consumer back to

? |n cities where there are multiple zip codes, the mailing address for participating attorneys may reflect the
same city. This does not change the fact that the geographical license is strictly based on postal zip codes.
Stated differently, there is no situation where the licenses result in more than one attorney being assigned in
a given zip code area.



appropriate geographic area. The service in its present format is the same that any of the
participating atforneys, given the knowledge and understanding of the service and its available
providers, could retain for use in their day-to-day legal practice to ethically field and respond to
consumer inquiries.

These telephone processes are specifically defined in the licensure contract agreement,
attached as Exhibit A. Call center operators make efforts to facilitate expeditious direct contact
with the participating lawyer in the consumer’s geographic area. If the consumer has initiated
contact through a phone call, the call center will attempt to reach the lawyer and transfer the
consumer’s call to the lawyer directly. If the consumer has sent an electronic request to be
connected to the lawyer, the operator will place a call to the consumer and to the lawyer, and
attempt to make the connection, or will use further email communication to attempt to schedule a
connecting call.

D. The Customer Management System

Total Bankruptcy licenses to participating attorneys the use of its Customer Management
System software. This is a data-base containing the intake contact information from phone calls
and intake information provided by consumers who make digital requests. This information 1s
automatically populated to the data base, providing the participating attorney with an easily
accessible and secure electronic file for each contact received in the attorney’s zip code area.

E. The Pricing and Cost Structure of the Total Bankruptcy Model

Total Bankruptcy charges fees to participating attorneys that are reasonably priced to
cover the actual costs of the advertising and marketing services, including the design and
operation of the web site, as well as the telephone support services and customer management
software services that Total Bankruptcy supplies. Total Bankruptcy’s contracts with
participating attorneys employ a pricing formula that increases or decreases costs depending on
the number of contacts or views generated by Total Bankruptcy’s advertising and on the usage of
call center and customer management services.

Crucially, Total Bankruptcy's fee structure does not charge participating lawyers based
upon the number of clients retained or attorney’s fees that may be generated. A participating
lawyer who engages only a few clients in representation through Total Bankruptcy pays the same
service fee as a participating lawyer who engages ten or one hundred clients through Total
Bankruptcy. The touchstone is not actual clients retained through the advertising but potential
clients exposed to the advertising, Fees are tied to potential client contacts, not actual client
contracts.

1. Advertising Costs. Total Bankruptcy has constructed its pricing to fairly cover the
actual costs of the web site advertising. Total Bankruptcy charges lawyers a flat marketing fee
which is calculated based upon predicted performance for the zip code or codes in which the
lawyer chooses to advertise. The Total Bankruptcy contract with the lawyer sets marketing
goals, benchmarks so that lawyers can determine if Total Bankruptcy has, through its marketing
efforts, made the website visible to a set number of Internet searchers (viewers test), and whether



at least a minimum number of searchers in a geographic area have clicked on the licensed
website’s ad, and filled out a form (contacts test). The flat-fee is then adjusted upward or
downward on a monthly basis depending on whether the total number of consumer viewers and
contacts is above or below the target number of viewers and contacts anticipated under the
contract. The marketing fee, as defined in the agreement, is commensurate with what it costs
Total Bankruptcy in out of pocket costs and overhead to conduct the advertising. See Exhibit B
for a more detailed explanation of the pricing. The advertising portion of the fee averages $25
per contact per month.

2. Call Center Service. Call center services are billed at $15 per contact. That fee is
charged for the services involved in the endeavor of reaching the client, and it is due regardless
of whether the attorney is ever hired by the consumer or even speaks with the consumer, and it is
a reasonable fee for the services provided.

3. Customer Management Services. Use of the CMS is charged on a licensing fee of $25
per use, that is charged every time contact information is populated to the data base, creating a
potential customer file for the attorney. This fee, too, is charged regardless of whether the
attomey is ever hired by the consumer or even speaks with the consumer and is a reasonable
charge for the services provided.

II1. Total Bankruptcy Does Not Violate the Virginia Rules of Professional Conduct
A. Total Bankruptcy Does Not Op'erate a Prohibited Referral Service
1. The Standard Set Forth in Rule 7.2
Total Bankruptcy does not operate a referral service within the meaning of the Virginia
Rules of Professional Conduct. Virginia Rule 7.2(a) states that a “lawyer may advertise services
through written, recorded, or electronic communications, including public media.” Rule 7.2(c)

in twrn provides:

(c) A lawyer shall not give anything of value to a person for
recommending the lawyer’s services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications
permitted by this Rule;

(2) pay the usual charges of a not-for-profit lawyer referral service
or legal service organization; and

(3) pay for a law practice in accordance with Rule 117

¥ The American Bar Association Model Rules, it should be noted, now contain a different version of Rule 7.2(b),
which no longer prohibits a lawyer from giving anything of value to all “for profit” lawyer referral services, but
instead permits lawyers to pay the usual charges of a “qualified lawyer referral service,” defined as a service “that
has been approved by an appropriate regulatory authority.” To date, only California has established such a



Distilled, the issue posed here is whether the payments made by lawyers to Total
Bankruptcy fall within Rule 7.2’s authorization that lawyers may pay the reasonable costs of
advertising. The Virginia Proposed Opinion operates on inappropriate assumptions about how
modern Internet advertising is typically priced. Modem Internet advertising is normally priced
by measuring the actual viewings and contacts generated by the advertising. These costs are
based upon measures that are properly deemed reasonable costs of advertising. Just as
importantly, Total Bankruptcy does not operate as a referral service. It does not screen or assess
the legal needs of consumers, it does not rate or vouch for particular attorneys, and it provides
only the ministerial service of putting a consumer who submits a request in contact with the
attorney who has contracted for the exclusive right to advertise that attorney’s practice for the zip
code in which the consumer resides.

2. Total Bankruptcy Employs Standard Internet
“Performance Based” Advertising Pricing Practices

It is helpful to place the pricing model employed by Total Bankruptcy within the context
of modern Intemnet-based advertising practices, typically described as “performance-based”
advertising models. Viewed against that backdrop, Total Bankruptcy’s advertising pricing
mechanisms are “standard in the industry,” and reflect the enormous benefits to advertisers and
to the consumer public that the Internet provides.

As noted above, the costs a lawyer pays are never dependant on whether any clients
retain a participating lawyer’s services through the advertising of Total Bankruptcy, or whether
fees are generated as a result of the lawyer's services to his or her clients. Rather, Total
Bankruptcy charges in part for its effectiveness in reaching potential clients, as measured by the
number of “contacts” or “views” its advertising generates.

Internet advertising is built on the curiosity of the users, who seek out certain information
through a “search” that they devise themselves, by creating key words or phrases and typing
them into an Internet search engine, such as Google. Thus, if a person or organization is looking
for an attorney in their city who practices in bankruptcy, insurance claims, personal injury
lawsuits, or franchising, that potential client would devise some key search words or phrases to
narrow the search result to those attorneys, in their city, with the desired legal area of experience.
In addition, Internet advertising that appears in response to a search being conducted by a
potential client requires that user to “click” on the ad to obtain more information. The usual and
reasonable fee charged by the industry for Internet advertising has become a calculation based on
the number of users who click on an ad, or the number of users who click on an ad and actually
send in contact information, showing at least some interest in the product or service advertised.

The industry standard for Internet advertising works on a payment platform much more
sophisticated than an annual Neilson Survey of viewers of a particular television show, or on the

qualifying procedure. While the new approach reflected in the ABA Model Rules, now adopted in approximately a
dozen states, relaxes restraints on referral services that are for profit, Total Bankruptcy does not operate as a referral
service at all, and is thus compliant under either regulatory model.



circulation statistics for a newspaper or magazine. The Internet allows advertisers and those
selling ads an even more precise and immediate measurement of the effectiveness of those ads
than that provided by knowing a television show’s “viewing audience” or the “circulation
numbers” of the publication in which an ad is placed. This precise information can be used to
more fairly determine the fee to be charged for the ad. Indeed, many “Yellow Pages” directories
have begun charging their advertisers on a pay-per-call pricing model to remain competitive with
other performance-based pricing methods. Thus, payment by number of clicks on an ad or a
website, or by the number of contacts made through a link (as long as those fee charges are not
based on whether an attorney-client relationship is ever formed or legal fees are ever generated)
should be recognized as a permissible means of calculating the price of a group advertising
placed through a service such as Total Bankruptcy that utilizes the Internet for distnbution of the
advertisement.

Total Bankruptcy’s model helps provide attorneys in solo practice or small-sized law
firms with the advantages of modern Internet performance-based advertising. Large law firms
with prodigious marketing budgets already have the purchasing power, acting unilaterally, to
purchase certain key search words (“keywords”) from search engine companies such as Google.
As a result of such purchases anytime those words appear in a user’s search, the law firm’s ad, in
the form of a “link™, will appear as a sponsored link on the screen. It would discriminate against
and severely disadvantage economically those large segments of Virginia’s legal profession
engaged in solo practice or small-firm practice, to deny those attorneys the opportunity to take
advantage of the same performance-based advertising opportunities that large firms enjoy. The
Supreme Court of Virginia has made it clear in recent years that the Bar should be attentive to
the needs of those Virginia attorneys who practice in small firms. 4

So too, such discrimination works against those members of the public most likely to
need the services of lawyers in small firms or solo practice. This segment of the population is
less likely to have access to information about which attorneys are available to service their
needs. The Virginia Legal Needs Study, released in 2007, surveyed households with incomes
less than 185 percent of the poverty levels.” More than half of those surveyed reported having a
legal need within the prior 12 months. Consumer issues, many of which could lead to
consideration of bankruptcy, were the single most frequent category identified by respondents.
Of those who reported having a legal need, 60 percent took no action whatsoever to resolve their
issues. A mere 17 percent of the survey respondents reported seeing a lawyer, either from private
practice of legal aid. Those who saw a private practitioner were substantially more satisfied with
their experience than those who saw a legal aid lawyer. Clearly the crisis in the legal needs of
low-income families in Virginia require greater avenues of access to private practitioners.

4 As Chief Justice Hassel has said, “The court is committed to providing more services to solo practitioners and
rural attorneys.” Virginia Lawyers Weekly 9/26/05 (Court, VSB tout service to solos, small firms) The Chief
Justice and the Court have also pioneered new programs for small firm attorneys including the well-
publicized CLE/town meetings for solo and small firm practitioners which have been held across the
Commonwealth.

s Virginia Legal Needs Survey: Findings from a Survey of Legal Needs of Low-Income Households in Virginia,
January 2007,



The Virginia Rules of Professional Conduct should not be interpreted or used to
discriminate against or disadvantage any member of the public or any specific type of law firm;
large firms and small firms alike should be able to partake in the salutary benefits of modemn
Internet advertising, all inuring to the ultimate benefit of the public.

Advertisers have always wanted to “pay for results,” but technology was unable to
accurately measure the outcome. Early examples of efforts to measure the results of advertising
are coupons or in-store promotions. Television ratings are an effort to measure the number of
viewers watching advertising. Television stations set their rates based on these ratings, arguing
that shows with higher ratings produce more viewers to watch advertising. The “flat rates” are
adjusted frequently based on the latest ratings. These rates are therefore performance based, like
the Internet’s contact-based format, with the only real difference being that the Internet providers
of advertising can gauge “viewer audience” instantaneously and precisely, while television
stations must rely on a slower and less accurate measurement of views or “contacts” with each
particular television show on their schedule.

This pricing structure is one of the great “success stories” of modern commerce on the
Internet, and may indeed evolve as the favored wave of the future for all modern advertising.
Led by Internet advertising models pioneered by platforms such as Google, modern advertising
is all about connecting the products and services of advertisers to consumer populations who are
particularly interested in those services. The success of Google and other Internet advertising is
based largely on technology that allows a particular advertiser’s commercial message to appear
on computer screens in front of consumers who are likely to have some interest in that
advertiser’s message. In turn, the marketplace is replete with advertising pricing mechanisms
that calibrate the fees paid by advertisers to services such as Google based on how successful the
service is in exposing consumers to that advertiser’s business, as measured by how many
consumers view or click through to a particular page, or take the additional step of providing
additional contact information.’

Total Bankruptcy applies these concepts to its group lawyer advertising model. Total
Bankruptcy’s pricing formula is thus premised upon the advertising pricing practices that are
now ubiquitous on the Internet. Total Bankruptey charges its participating lawyer sponsors
based upon the actual performance of Total Bankruptcy’s advertising services. In turn, Total
Bankruptey incurs advertising costs that fluctuate constantly throughout the course of a day
depending on the market value of keywords, the standard value employed in Internet pricing, a
value caloulated upon performance. Potentially, costs incurred in connection with keywords
alone on a major search engine could fluctuate from one click to the next. On Google,
advertisers have the ability to view a daily report that presents activity throughout the day, along
with the average costs per click (CPC) that day. On any given day, the cost charged by Google
per click for a keyword such as ‘bankruptcy’ fluctuates constantly throughout the day. To
characterize Total Bankruptey’s advertising pricing model as a violation of ethical rules or moral
standards would be to cast recrimination upon Google’s entire advertising model, as Total
Bankruptcy is just an extension of that model. Google charges a law firm each time it displays a
law firm’s ad and a consumer clicks on that ad. Total Bankruptcy charges a law firm each time it
displays a law firm’s ad on Google (in the form of the website) and a consumer from a particular
geography clicks on the ad and completes a form on the website.

6 Attached as Exhibits C, D and E are some general reference materials on Internet pricing.



By contracting with Total Bankruptcy to advertise through its web site, lawyers who are
sponsors for the TotalBankruptcy.com site gain leverage in Internet presence by joining forces.
Total Bankruptcy spares lawyers the effort involved in participating individually in such Internet
marketing efforts as bidding in the Google AdWords program, a cost and service instead borme
by Total Bankruptcy. Total Bankruptcy also spares the lawyers the need to become sophisticated
at managing an Internet-based marketing campaign in a cost-effective way that requires
complicated bidding strategies, A-B and multi-variant testing of forms, page optimization,
increased infra-structure costs, competitive demographic and geographic analysis and regular
updates to relevant content, to name just a few. Sponsoring attorneys pay for the advertising
license according to a formula calculated on a flat monthly rate adjusted by whether the
advertising meets dual goals of a defined number of viewings per month and a defined number of
responses from consumers per month. If either goal is not attained, the price is proportionately
decreased. If either goal is exceeded, the price is proportionately increased based on the lesser of
the two measures of over-performance as is described in detail in the contract with the lawyer.
The precise calculation is set forth in the license agreement attached at Exhibit A, at pages 3-4.

Unlike print advertising, where cost is typically adjusted annually based upon circulation
in the prior year, or radio and television advertising, where flat fee costs are set according to data
on audience rating numbers during the prior month, Internet technology makes it possible to
capture the exact number of times a web site is viewed and the exact number of times a consumer
responds to a web site invitation to seek the advertised service. Internet advertising pricing is not
conceptually different from print or broadcast advertising, in that a/l advertising pricing is, in
theory, grounded in how effective the advertising is. Internet advertising is simply better at
measuring that effectiveness with precision, and therefore, could well be deemed to be the most
reasonable of all media in its pricing.

3. Total Bankruptey Presents Itself to Consumers as Advertising, Not a Referral Service

Following the homespun wisdom of “the duck test,” that if it “looks like a duck, swims
like a duck, and quacks like a duck, it’s probably a duck,” Total Bankruptcy is properly
classified as an advertising service. This is how Total Bankruptcy presents itself to consumers;
this is what it is. Total Bankruptcy’s web site looks entirely like advertising, operates like
advertising, and presents itself as advertising, with the unequivocal disclosure “ATTORNEY
ADVERTISEMENT” displayed on every web site page.

If Total Bankruptcy is conscientious in alerting consumers that it is an advertising
service, it is concomitantly conscientious in alerting consumers that it is not a referral service,
carefully avoiding any terminology or suggestion that it operates as a referral service. Total
Bankruptcy informs consumers that it is not a lawyer referral service or a pre-paid legal service
plan. It informs consumers that it does not recommend any of the participating lawyers. There is
no representation, explicitly or implicitly, that Total Bankrupicy supports a lawyer referral
service, or that it’s web site is anything other than a group advertisement. Tellingly, since its
inception in 2005, no public member has expressed confusion or demonstrated to have been
misled about the nature of Total Bankruptcy as anything other than a group advertising endeavor.

10



The ABA Model Rules on the Operations of Lawyer Referral Services indicate that the
rules governing referral services do not apply to “lawyers jointly advertising their own services
in a manner which discloses that such advertising is solely to solicit clients for themselves.”
Similarly, State Bar of Texas Opinion 573 (July 2006), indicates that one of the characteristics of
a compliant advertising model is that the service takes steps to ensure that a potential client
understands that only lawyers who have paid a fee to be include in the service will be given the
opportunity to respond to potential clients. The service cannot state that it is making referrals or
lead a potential client to believe the service is selecting, referring and recommending the
participating lawyers. See also Ohio Opinion 2001-02 (concluding that one characteristic of an
advertisement is that it makes clear the public is viewing an advertisement and not receiving a
recommendation.); Alabama State Bar Association v. R W. Lynch Co., Inc., 655 So.2d 982 (Ala.
1995) (“The commercial expressly informs its viewers that it is a paid advertisement for the
listed attorneys.”)

To further clarify the distinction, some authorities indicate that a group advertising model
must include the names of the participating lawyers. See California Business and Professions
Code Sec. 6155(h) (“This section [governing lawyer referral services] shall not be construed to
prohibit attorneys from jointly advertising their services. (1) Permissible joint advertising, among
other things, identifies by name the advertising attorneys or law firms whom the consumer of
legal services may select and initiate contact with.”) Total Bankruptcy includes on both the
TotalBankruptcy.com and ClearBankruptcy.com web sites the names and contact information of
the participating lawyers, which is yet another way in which it is distinguished from Jawyer
referral services.

4. Total Bankruptcy Does Not Have the Substantive Features of a Referral Service
a. The Guiding Standard of Alabama State Bar Association v. R.W. Lynch, Inc.

The leading case defining the line between a lawyer referral service and a group
advertising model is Alabama State Bar Association v. R.W. Lynch Co., Inc., 655 S0.2d 982 (Ala.
1995). In Lynch the Supreme Court of Alabama held that R.-W. Lynch, a California advertising
agency specializing in attorney advertising, did not operate a lawyer referral service when it
produced its “Injury Helpline” television marketing program. Following a model similar in its
salient features employed by Total Bankruptcy, multiple lawyers or law firms could jointly
purchase advertising from Lynch on the “Injury Helpline” commercial, which expressly stated
that it was paid advertising by the sponsoring attorneys, and not a lawyer referral service. Asin
the case of Total Bankruptcy’s marketing model, calls generated by the Injury Helpline were
received by a central answering service operated by Lynch. The “Injury Helpline” caller was
asked for only his or her name, telephone number, and zip code, and the answering service
obtained no additional information concerning the caller’s legal or factual circumstances. The
information was then forwarded to the lawyer who had contracted with Lynch for the advertising
rights to that caller’s geographical area. Emphasizing that the Injury Helpline did not screen
callers or perform any evaluation of the caller’s situation, the court in Lynch held that the Injury
Helpline was a group advertising model, not a lawyer referral service:

11



Comparing the “Injury Helpline” commercial with the functions and
services referred to in the A.B.A. report makes it clear that the
“Injury Helpline” is a form of group advertising rather than a lawyer
referral service. The commercial expressly informs its viewers that
it is a paid advertisement for the listed attorneys. The calls are not
screened by Lynch’s answering service. In no manner are the
callers' potential legal needs evaluated by Lynch. No representation
is made to the caller regarding an attorney's experience or skill. As
noted above, a caller is forwarded to an attorney only on the basis of
the geographical area in which the caller lives; the attorney is
contractually required to provide a consultation to any person
responding to the 1-800 number who resides in the attorney's
geographical area. The attorneys who pay for the “Injury Helpline”
advertisement are the only persons who speak with the callers
concerning the callers' legal situations. The attorneys who
participate in Lynch’s program pay a flat-rate fee for the
advertising, unrelated to the number of calls or type of calls that
Lynch forwards to them. The “Injury Helpline” is merely an
economical group advertising method that allows individual
attorneys and law firms to pool their resources to achieve greater
advertising exposure.

Id. at 984.

The marketing model in Lynch was, for all conceptual purposes, essentially identical to
the model used by Total Bankruptcy. There are only three salient differences between the
“Injury Helpline” at issue in Lynch and Total Bankruptcy. The first two differences are the
medium of advertising and the pricing structure used to charge for the advertising. Neither of
those differences justifies any alteration of the analysis or the result reached in Lynch in the
application of the Virginia Rules of Professional Conduct to Total Bankruptcy. Notably,
performance-based Internet advertising was not even in existence at the time of the Lynch
opinion and one can only speculate that with the knowledge that technology would afford
advertisers the ability to price advertising based on performance, the Lynch court would not have
had any basis by which to permit one pricing model and not the other. The third difference, the
fact that the Total Bankruptcy call center agents collect factual information from consumers
beyond basic contact information is discussed in section 3(e) of this response.

b. Parity Among Advertising Media

The advertising medium in Lynch was television, whereas the medium for Total
Bankruptcy is the Internet. This change in medium is not a change in message, and there is
nothing in the text of the Virginia Rules of Professional Conduct or the public policy
justifications that animate those Rules that would justify discriminatory treatment against an
Internet-based advertiser. Indeed, as described in the section of this Comment dealing with the
constitutional issues germane here, any such medium-based discrimination would violate the
First Amendment.
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c¢. Parity Among Pricing Structures

The pricing structure used by Total Bankruptcy differs from the pricing structure used in
the Injury Helpline in Lynch, in that the Injury Helpline charged a flat fee of the sort that is
standard in television advertising, whereas Total Bankruptcy uses the performance-based fee
structure of the sort that is standard in Internet advertising. Again, there is nothing in the text of
the Virginia Rules of Professional Conduct, and nothing in the public policy rationales that
undergird the Virginia Rules of Professional Conduct, that justifies discriminating against an
advertiser that utilizes performance-based advertising, as opposed to “flat fee” advertising. And
once again, as described in the Constitutional Law section of this Comment, because these
different fee structures reflect the inherently superior pricing precision made possible by the
Internet, any such discrimination based upon pricing structure would again violate the First
Amendment.

d. Total Bankruptey’s Pricing Structure Does Not Involve Payment of Referral Fees
or Fee-Splitting with Nonlawyers.

With regard to the distinction between advertising and referral services, the Virginia
Rules of Professional Conduct, in both letter and spirit, are designed to prevent “quid pro quo”
arrangements in which a lawyer pays a “tip” or a “kickback” to someone for a referral based only
upon the referrer’s profit motive. Such payments have traditionally been regarded as ethically
suspect because they “channel” legal services for monetary gain. As explained in Rubenstein v.
Statewide Grievance Committee, 35 Conn, L. Rptr. 34, 2003 WL, 21499265, (Conn. Super 2003),
the evils traditionally associated with prohibited lawyer referrals are the evils of corrupt
solicitation in which the monetary interest of the recommender, not the interest of the would-be
client, is the dominate motivation:

In its commentary on ABA Model Rule of Professional Conduct
7.2(c), Hazard notes that “[o]rdinarily, paying for a
recommendation of a lawyer's services is a form of solicitation
prohibited under Rule 7.3 ... The first paragraph [of Model Rule
7.2(c) ] permits the payment of ordinary advertising costs, while by
implication prohibiting payments to ‘touts,” “shills,” ‘runners,” and
others who receive compensation for the actual ‘recommendation’
itself.” (Footnote omitted.) Hazard (3d ed.2001), § 56.5, p. 56-58.
Similarly, the Pennsylvania Supreme Court, in considering several
ethics rules violations, including that of soliciting clients through
an “investigator,” has found that such conduct breached attorneys'
ethical duties and violated the public trust. In re Oxman, 496 Pa.
534, 437 A.2d 1169, 1170 n. 1, 1174-75 (1981), cert. denied, 456
U.S. 975, 102 S.Ct. 2240, 72 L.Ed.2d 849 (1982). See also In re
Schlpssman, 85 AD.2d 702, 445 N.Y.S.2d 765, 767-68
(N.Y.App.Div.2d Dept 1981) (same).
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Rubenstein v. Statewide Grievance Conunittee, 35 Conn. L. Rptr. 34, 2003 WL 21499265, at
*11.

The legal profession has looked askance at such arrangements because of the moral
hazard that a recommendation will be based only upon the financial benefit to the recommender,
rather than on the attorney’s suitability for the legal problem, and the concern that the referral
agents in the for-profit setting will distort a consumer’s legal needs to match the practices of the
lawyers who will pay for a referral.

Advertising, in contrast, does not present any such moral hazard, because the money paid
by the lawyer to the advertiser is not based upon whether the lawyer contracts with the client or
ever receives a fee from the client. The payment is based on the advertising service itself,
There is no danger of corrupt influence when the payment for advertising and the consummation
of an attorney-client relationship are not coupled. Advertisers such as TotalBankruptcy.com are
not being compensated for endorsing a particular attorney over others; they are compensated for
providing advertising services. Nor could they be motivated to distort an assessment of a
potential client’s legal needs so as to maximize profits. TotalBankruptcy.com performs no
assessment of legal needs. It does nothing more than determine a consumer’s zip code, a purely
ministerial function which it cannot distort out of self-interest

Paying for advertising without regard to whether the lawyer is retained by any consumer
who sees it stands in contrast to kicking back or splitting fees a lawyer is able to obtain due to
referrals. As stated more than 20 years ago in Michigan Opinion RI 17 (Jan. 24, 1989), “The
underlying rationale of MRPC 7.2(c) reflects the historical antipathy toward solicitation of
chients. The rule has been ameliorated to reflect the modernized attitude toward media
advertising, which in general enjoys First Amendment protection.”

As noted in a South Carolina ethics opinion, Internet regimes that are grounded in
payment based on the number of “hits” an advertising site generates are not referral services and
merely take advantage of the special technical opportunities the Intemet provides to facilitate the
same advertising pricing goals to which all advertising media aspire, the ability to link
advertising prices to effectiveness in reaching potential customers:

The issue is whether payments to an Internet based on the number
of “hits” to a particular lawyer are the electronic equivalent of
payment for specific referrals. Television stations and newspapers
vary their advertising fees based on the effectiveness of its
advertising. It is common for the charge for such ads to be based in
part on the size of the viewing audience of the circulation of the
newspaper. The size of the viewing audience is measured by
carefully conducted surveys; the circulation of newspapers is based
on the number of issues routinely sold. The fact that the technology
available to an Internet service allows for a more precise
measurement of its effectiveness, does nof, in and of itseif, make
the method of payment impermissible. The Committee finds that
reasonable payments to an Internet service based solely on the
number of hits (and not based on whether the user ultimately
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becomes a client) are a way of determining advertising charges
based on the effectiveness of the Internet advertisement and are
permissible under Rule 7.2(c).

South Carolina Ethics Advisory Opinion 01-03.

More recently, Kentucky Opinion KBA E-429 (June 17, 2008) drew a similar conclusion
and expanded on the application of this rationale to group advertising. The Kentucky opinion
stated:

As the Committee understands the system based on “hits,” the
lawyer is charged each time a potential client accesses a particular
website or link. The question is whether such a fee structure is
payment for a referral, which is prohibited under Rule 7.02(2), or
is the payment the reasonable cost of advertising, which is
permitted under the same rule. The Committee is of the view that
“hits” do not constitute “referrals” within the meaning of the
Rules. Calculating the cost of advertising based on the number of
viewers of the ad (hits) is no different than basing advertisement
charges on newspaper circulation or television viewership... A
“hit” does not necessarily result in employment or even contact
with the lawyer. Charging based on “hits” is merely a method of
calculating viewership.

Kentucky Opinion KBA E-429 (June 17, 2008).

That Internet “performance-based” advertising allows lawyers and advertising services to
more accurately determine the appropriate market price for advertising, gearing advertising costs
to effectiveness, only enhances the “reasonableness” of the advertising price calculation.
Performance-based advertising is thus superior to traditional “flat fee” advertising in reflecting
the true “reasonable cost” of advertising as determined by market forces. As long as there is no
link between the fees paid and the consummation of an attorney-client relationship, a pricing
mechanism cannot be characterized as a “referral fee,” or the advertiser deemed to be operating a
“referral service,” within the meaning and intent of the Virginia Rules of Professional Conduct.

e. No Referral Screening and Matching Functions are Performed

Other features that differentiate between an advertising service and a referral service
involve the extent to which the service is performing screening and matching functions to match
members of the public with lawyers based on assessments of the customer’s needs and the
lawyer’s qualifications.

Arizona Opinion 01-93 thus states that referral services traditionally “assist potential
clients to determine whether they have problems and, if they do, help them determine its nature
and choose the most appropriate referral to handle the matter, whether to a particular attorney or
to an appropriate social service agency. If a referral to an attorney is called for, the service
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attempts at some level to match the attorney to the client based on the nature of the required
representation, the qualifications of the attorney, and the other characteristics of the client and his
or her needs.”

Kentucky Opinion KBA 429, similarly states: “In some cases, third parties purport to
analyze the needs of the client and match the client with a specific lawyer. This arrangement
goes beyond the mere pooling of financial resources of group advertisers... Once the advertising
organization becomes actively involved in screening cases and matching prospective clients to
specific lawyers, the arrangement functions as a lawyer referral service...” And Washington
Opinion 2106, concludes that a matching service is a referral service because it makes
“subjective judgments” and provides more than “ministerial services.” According to the ABA
Model Rules on the Operations of Lawyer Referral Services, “The public has come to equate the
function of lawyer referral programs with consumer-oriented assistance, and expects that the
loyalty of the program will lie with the consumer, and only secondarily with the participating
attorney.” A referral service is thus distinguished from other models because it screens inquiries
from potential clients, and provides an unbiased referral to a qualified lawyer, matching the
client’s legal, economic, geographic, language and other needs with the lawyer who is competent
to handle the matter. This contrasts with advertisers, who do not perform such functions. See
Alabama State Bar Association v. R.W. Lynch Co., Inc., 655 S0.2d 982 (Ala. 1995); State Bar of
Texas Opinion 573 (July 2006); Washington Informal Opinion 2106 (2006).

Total Bankruptcy does not screen, evaluate, or “match” lawyers and consumers, in either
direction. It does not evaluate lawyers, or select the “best lawyer” for a particular consumer
based on some evaluation of the lawyer’s skills or experience. Total Bankruptcy does not
purport to connect a consumer with the “right” lawyer or a “verified” lawyer. See Arizona
Opinion 06-06; Washington Informal Opinion 2106 (2006). Total Bankruptcy does not represent
that participating lawyers were somehow selected based upon experience or reputation. See
Kentucky KBA E-429. To the contrary, Total Bankruptcy acts exactly like a traditional
newspaper, television, radio, or yellow pages advertiser, providing services to lawyers who seek
to advertise through Total Bankruptcy.

The only limitation imposed by Total Bankruptcy is geogtaphic exclusivity-——no more
than one lawyer or law firm may advertise through Total Bankruptcy within any specific zip
code. Similarly, Total Bankruptcy performs no evaluative, screening, or qualifying function with
regard to consumers. Once again, the only “qualifying factor” is geographic. Total Bankruptcy
determines the zip code of the consumer, and consistent with federal bankrupicy law
requirements, and the attorney’s explicit directions regarding the choice of venue for filing
bankruptey petitions, verifies with the consumer that the address provided is within the federal
district within which the consumer has resided for a majority of the preceding 180 days. Thus
the only representation made by Total Bankruptcy is that the consumer will be connected for a
consultation with a “local” bankruptcy lawyer, and that is exactly what Total Bankruptcy does
when a consumer initiates a contact and asks for the promised service. The call center operators
identify the consumer’s zip code and connect the consumer o the sponsoring lawyer who
practices in that geographic area, advancing the interest of the consumer in talking to a lawyer
who may actually be capable of providing legal advice and assistance,
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The proposed opinion, as do earlier Virginia opinions, focuses on listings of less than five
lawyers in third-party services. However, there is a distinction between having one lawyer in
each geographic area and having more than one lawyer, regardless of whether that is five or 500.
Anytime there is more than one lawyer, the model has a risk of giving the appearance it is
making a recommendation or selection. When there is only one lawyer in a geographic area the
service has no ability to invoke judgment in the selection of the lawyer, and therefore, cannot
make a recommendation. With additional precautions such as the notice on the website that the
service is an advertisement, consumers should not be confused about the nature of the service or
whether it has the ability to make a selection.

The third salient difference between the acceptable format described in the Lynch opinion
is that in Lynch, the call center did not collect information beyond the caller’s name and how the
caller could be contacted, whereas call center agents at Total Bankruptcy collect basic contact
information as well as basic financial information that the attorney has requested that Total
Bankruptey elicit from consumers. The call center operators, it should again be emphasized,
collect the same information that is collected on the Total Bankruptcy website by consumers who
fill out the on-line digital request form. The information collected is the sort of information
routinely collected by receptionists or other non-lawyer staff within law firms. With the on-line
format, the digital request form functions as a “virtual receptionist.”” In the call center, a human
employee performs that function. Whether this basic information is collected through a human
employee or an autornated on-line process, the ethical issues are the same. Under both models,
no ethical concerns regarding the unauthorized practice of law are implicated. Under both
models, the ministerial function of collecting preliminary routine information is performed in a
manner that is efficient and user-friendly to consumers, for the sole purpose of facilitating the
initial interaction between the consumer and the participating sponsor attorney for the
consumer’s geographic region.

The dispositive inquiry regarding the “ministerial” nature of the task is the nature of the
task, not whether the task is done by human or machine. The simple and limited human verbal
interaction between a caller and a call center operator, undertaken for the purposes of
transferring potential clients to the advertising attorney’s office or scheduling a telephonic
appointment, all at the potential client’s explicit request, does not, by virtue of the human
element alone, transform the nature of such common support services into a task that is not
ministerial. Such activities performed by the employees of the Total Bankruptcy call center,
which do not involve the exercise of discretion or judgment, are an added service to its
advertising customers, and serve the consumer public. These are common support functions
utilized by small practitioners with limited resources. An attorney’s utilization of these services
does not constitute a violation of the Virginia Rules of Professional Conduct merely because
such ministerial services are provided by an entity which also provides advertising services.

Any prohibition against the purely administrative and ministerial services provided by a
call center such as Total Bankruptcy’s would function as a bar to virtually all outsourced support
services which involve any contact whatsoever with an attorney’s client. Such an outcome
would adversely affect the sole practitioner and small law firms and would circumvent the
constitutional mandate against disparate treatment for small law firms whose resources are
inherently limited.

17



Ethics opinions have correctly recognized that the assignment of lawyers based on
geography is appropriate when done in a ministerial manner not involving any judgment,
consideration of expertise or skill, or other screening criteria. See South Carolina Opinion 01-03;
Ohio Opinion 89-30.

B. Total Bankruptcy’s Advertising is Not Misleading

Total Bankruptcy’s web sites are not misleading. Rule 7.1 of the Virginia Rules of
Professional Conduct declares the fundamental principle that: “A lawyer shall not make a false
or misleading communication about the lawyer or the lawyer’s services.” The central touchstone
of Rule 7.1 is the concept of materiality. Lawyers may not make affirmative statements or
omissions that contain a material misrepresentation of fact or law.

There are no statements on the Total Bankruptcy web sites which promise particular
results or which can reasonably be said to create expectations about any particular results. No
statements exist on the web sites, nor are any made by Total Bankruptcy, which compare a
participating attorney’s services with those of any other attorney.

As evidence that the web sites do not in fact mislead consumers, Total Bankruptcy and
ClearBankruptcy each enjoy an “A+” rating from the Betier Business Bureau. The rating is
based on seventeen weighted factors, the most significant of which (according to the BBB) is a
company’s overall complaint history with the BBB. A rating of A+ indicates that the company
scored between 97% and 100% for the seventeen elements that are scored. One of the elements
considered in determining a company’s rating is the Advertising Review Element, which
considers whether the business’s advertising contains misrepresentations or is likely to mislead
or deceive,

The TotalBankruptcy.com site, and its affiliated site, ClearBankruptcy.com, have been
visited by over 7 million consumers in need of legal services and has processed approximately
850,000 requests to be connected with an attomney. Neither web site has ever generated a single
Better Business Bureau complaint. Total Bankruptcy is not aware of a single complaint to the
Federal Trade Commission or any state attorney general’s office alleging that a consumer has
been misled by the website or the call center agents.

IV. Total Bankruptcy’s Advertising is Protected by the First Amendment

A. Total Bankruptey’s Advertising is Commercial Speech
Protected Under the Four-Part Central Hudson Standard

The obligation of the Virginia state bar is to regulate in a manner that does not abridge
constitutionally protected speech. See In re Disciplinary Action Against McCray, 755 N.w.2d
835, 2008 ND 162 (N.D. 2008) (Crothers, J., concurring in part and dissenting in part), quoting
Belli v. State Bar of California, 10 Cal.3d 824, 112 Cal.Rptr. 527, 519 P.2d 575, 581-82 (1974)

Total Bankruptcy and the lawyers who participate with it are engaged in a group
advertising and marketing endeavor. Such group advertising and marketing activity is
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commercial speech as classically defined in First Amendment doctrine, speech “that does no
more than propose a commercial transaction.” United States v. United Foods, Inc., 533 1.S. 405,
409 (2001); Board of Trustees of State University of New York v. Fox, 492 U.S. 469, 473-74
(1989).

Restrictions on lawyer advertising must conform to the four-part commercial speech
standard announced in Central Hudson Gas & Electric Corporation v. Public Service
Commission, 447 U.S. 557 (1980):

At the outset, we must determine whether the expression is
protected by the First Amendment. For commercial speech to
come within that provision, it at least must concemn lawful activity
and not be misleading. Next, we ask whether the asserted
governmental interest is substantial. If both inquiries yield positive
answers, we must determine whether the regulation directly
advances the governmental interest asserted, and whether it is not
more extensive than is necessary to serve that interest.

Id. at 563-64. Under the first prong of the Central Hudson test, to qualify for First Amendment
protection, the commercial speech must concern lawful activity and not be misleading. Once this
threshold requirement is satisfied, the government bears the burden of justifying any restriction
on speech. To meet this burden the government, under prong two of the test, must demonstrate
that is has a “substantial interest” to justify the regulation. Prong three of the test requires that
the regulation “directly and materially advance” the government interest. Under prong four of
Central Hudson, the regulation may not be more extensive than is necessary to serve the
governmental interest

B. Total Bankruptcy’s Advertising Concerns Lawful Activity
And is Neither Actually Nor Inherently Misleading

1. The Services Advertised are Lawful

The threshold inquiry under Central Hudson is whether the marketing at issue advertises
a lawful product or service, and is truthful. The service here is the practice of law, which is
manifestly a “lawful” service. Everything presented on the Total Bankruptcy site is truthful. It
would thus violate the First Amendment for state regulatory authorities to attempt to ban a group
advertising venture such as Total Bankruptcy on the theory that it is misleading.

2. The “Actually Misleading” and “Inherently Misleading” Standards

Modern First Amendment standards governing the definition of “misleading” advertising
divide into two tracks. To regulate commercial speech on the grounds that it is actually
misleading, the government must buttress the regulation with empirical data evidence supporting
the claim. When, however, advertising is deemed inherently misleading, the government may
regulate the speech without assembling empirical support for the regulation. In such instances
regulators may rely on subjective judgments, common sense, and their accumulated regulatory
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experience. They may only do so, however, when the misleading nature of the communication is
clear and self-evident, a far more rigorous standard than that applied when determinming whether
a communication is actually misleading. See, e.g., Zauderer v. Office of Disciplinary Counsel,
471 U.S. 626, 648-49 (1985) (striking down restrictions on attorney advertising where “[t]he
State’s arguments amount to little more than unsupported assertions™); Ibanez v. Florida Dep't of
Business and Professional Regulation, 512 U.S. 136, 147 (1994) (striking down disciplinary
action by Board of Accountancy against attorney / CPA for placing Certified Public Accountant
and Certified Financial Planner designations in her law office advertising, and noting the state
failed “to back up its alleged concern that the [speech] would mislead rather than inform”);
Edenfield v. Fane, 507 U.S. 761, 770-71 (1993) (striking down Florida ban on personal
solicitation of prospective clients by certified public accountants, rejecting the state’s asserted
harm because the state had presented no studies, nor anecdotal evidence to support its position);
Peel v. Attorney Registration & Disciplinary Commission, 496 1U.8. 91, 108 (1990) (striking
down disciplinary action against attorney for listing truthful non-misleading information on
certification on letterhead, and rejecting a claim that certain speech was potentially misleading
for lack of empirical evidence).

3. Total Bankruptcy’s Advertising is not Actually Misleading

Because Total Bankruptcy and its participating lawyers are merely engaged in marketing
that facilitates an initial appeintment between the inquiring consumer and the participating
lawyer, the information that is exchanged is relatively rudimentary and straightforward,
consisting of routine information and verification that the consumer and the lawyer are in the
same geographic region that is appropriate for going forward with a bankruptey filing. Nothing
on the website of Total Bankruptcy, and nothing in the telephonic interchanges between the
telephone operators and inquiring consumers, mislead consumers into thinking that the Total
Bankruptcy service is screening the consumer, evaluating the consumer’s needs and matching
those needs to an attorney selected from a pool of available local lawyers, engaged in providing
of legal advice or evaluation of any kind, or acting in any manner as a referral service might act.
So too, there is nothing in the language or presentation of the Total Bankruptcy web site that
states or implies that Total Bankruptcy is itself a “law firm.” Nor is there anything in the
structure or presentation of Total Bankruptey’s model] that misleads consumers into thinking that
the Total Bankruptcy call service is physically located within a lawyer’s office or the consumer’s
residential area.

In these circumstances, the advertising of Total Bankruptcy and its participating atforneys
cannot be restricted under the theory that it is actually misleading. The advertising engaged in
by Total Bankruptcy and its participating lawyers would not qualify as “actually misleading”
under existing law. The precedent here is quite simply overwhelming. See, e.g., Ficker v.
Curran, 119 F.3d 1150 (4th Cir. 1997) (emphasizing importance of empirical data); Borgner v.
Brooks, 284 F.3d 1204, 1214 (11th Cir. 2002) (same); Revo v. Disciplinary Board of the
Supreme Ct. for New Mexico, 106 F.3d 929, 933 (10th Cir.1997) (holding an advertisement was
not inherently misleading, noting that “for a particular mode of communication to be inherently
misleading, it must be incapable of being presented in a way that is not deceptive,” and noting
that the bar’s disciplinary board had offered “no evidence that anyone was actually deceived” by
the ads, stating that “the ‘concern about the possibility of deception in hypothetical cases is not
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sufficient to rebut the constitutional presumption favoring disclosure over concealment.””)
quoting Peel v. Attorney Disciplinary Commission of Illinois, 496 U.S. 91, 111 (1990); citing
Ibanez v. Florida Dep’t of Bus. & Prof. Regulation, 512 U.S. 136, 145-46 (1994); In re RM.J.,
455 U.S. 191, 203 (1982). See also Schwartz v. Welch, 890 F.Supp. 565, 574-76 (S.D.Miss.1995)
(striking down Mississippi restrictions on lawyer advertising, noting that while other bar
restrictions on advertising in other forums had been upheld, Mississippi had failed to sustain its
burden of proof); Lyon v. Alabama State Bar, 451 So.2d 1367, 1372-73 (1984) (reversing
disciplinary action against attorneys because bar failed to introduce evidence that the words
“Video Taped Will” caused the advertisement to be misleading, but relied instead on the
questions asked by the Board during the hearing as evidence, but sustaining other disciplinary
action against attorneys for failure to adhere to disclosure requirements regarding representations
concerning the quality of legal services.); Grievance Commiitee for the Hartford-New Britain
Judicial District v. Trantolo, 192 Conn. 15, 27, 470 A.2d 228, 234 (1984) (“On this issue the
plaintiff bears the burden of proof. After examining the record, including viewing the four
commercials in question, we conclude that the trial court could not have found that the plaintiff
had satisfied its burden. The advertisements inform the listener of the value of professional legal
assistance in certain situations and make known that the defendants are willing and able to
provide such services. Thus they are informative and in no way misleading or deceptive. If some
members of the audience find them distasteful, such consumers might very well react by
shunming the service offered, thereby imposing an informal sanction more effective than any
formal regulation. We hold, therefore, that the defendants did not violate the disciplinary rules by
the use of these commercials.”™); In Matter of Disciplinary Proceedings Against Marcus, 107
Wis.2d 560, 320 N.W. 2d 806 (1982) (the party which is seeking to have discipline imposed for
publishing an advertisement which is allegedly false, misleading or deceptive in violation of the
Code of Professional Responsibility bears burden of proving by clear and satisfactory evidence
that the advertisement violates the rule; the newspaper advertisements did not create an overall
impression which was false, misleading or deceptive, and none of the statements in the ads were
false, misleading or deceptive, and thus the advertisements did not warrant imposing discipline
upon attorneys); Capoccia v. Committee on Prof'l Standards, No. 83-CV-866, 1990 WL 211189
(N.D.N.Y. Dec. 20, 1990) (holding that the statement “If you’ve been injured you deserve a fast
fair cash compensation” was not inherently misleading because it was true, given that New York
had an insurance system where compensation was to be paid promptly and without regard to the
driver’s fault and that the state bar failed to show a substantial government interest under Central
Hudson).

4, Total Bankruptcy’s Advertising is not Inherently Misleading

In the absence of supporting proof, prohibition of Total Bankruptcy’s group advertising
model may be justified only on the theory that the advertising is inherently misleading. The
question thus becomes, what does the term “inherently misleading” mean as a First Amendment
term-of-art in lawyer advertising cases? The controlling decisions of the United States Supreme
Court, and a formidable body of lower court precedent interpreting those Supreme Court
decisions, provide a clear answer. Disciplinary authorities may rely on subjective “intuition” or
“common sense” or “regulatory experience,” only in the narrow band of cases in which the
misleading character of the advertising is clear and self-evident. Self-evident means self-
evident. It is a rigorous standard, as it should be. For it is extremely rarein our First
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Amendment jurisprudence, even in the context of commercial speech, to allow the government
to regulate speech on the basis of its own ipse dixer. In First Amendment cases, proof often is
everything, and this is as true in the commercial speech context as in other areas of speech
regulation. If there is ambiguity to the effect of the advertising, if the misleading impact of the
advertising is not obvious and indisputable on its face, then it cannot be said that the misleading
nature of the advertising is self-evident.

The Supreme Court’s decision in Zauderer v. Office of Disciplinary Counsel, 471 U.S.
626 (1985), contains the most significant elaborations on this issue. The Court in Zauderer
established, as the general default rule, the proposition that regulation of the speech of attorneys
must be grounded in supporting evidence. The government cannot simply spare itself the trouble
of distinguishing truthful from non-truthful advertising, substituting fiat for proof:

Were we to accepl the State’s argument in this case, we would
have little basis for preventing the government from suppressing
other forms of truthful and non-deceptive advertising simply to
spare itself the trouble of distinguishing such advertising from
false or deceptive advertising. The First Amendment protections
afforded commercial speech would mean little indeed if such
arguments were allowed to prevail. Our recent decisions involving
commercial speech have been grounded in the faith that the free
flow of commercial information is valuable enough to justify
imposing on would-be regulators the costs of distinguishing the
truthful from the false, the helpful from the misleading, and the
harmless from the harmful. The value of the information presented
in appellant’s advertising is no less than that contained in other
forms of advertising--indeed, insofar as appellant’s advertising
tended to acquaint persons with their Jegal rights who might
otherwise be shut off from effective access to the legal system, it
was undoubtedly more valuable than many other forms of
advertising. Prophylactic restraints that would be unacceptable as
applied to commercial advertising generally are therefore equally
unacceptable as applied to appellant's advertising. An attorney may
not be disciplined for soliciting legal business through printed
advertising containing truthful and nondeceptive information and
advice regarding the legal rights of potential clients.

Id. at 646-47.

Zauderer did, however, contain a nuance. On the one hand, the Court struck down a
prohibition on the use of illustrations in advertising, citing the lack of any solid evidence
documenting the misleading nature of such illustrations, dismissing the state’s claims as mere
“unsupported assertions.” Jd. at 648. In contrast, however, the Court sustained a requirement
that an attorney advertising his or her availability on a contingent-fee basis to disclose that
clients will have to pay costs even if their lawsuits are unsuccessful. The Court held that
“['w]hen the possibility of deception is as self-evident as it is in this case, we need not require the
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State to ‘conduct a survey of the . . . public before it [may] determine that the [advertisement]
had a tendency to mislead.”” Jd. at 652-53, quoting FTC v. Colgate-Palmolive Co., 380 U.S.
374, 391-92 (1965) (emphasis added).

See also, Muason v. Florida Bar, 208 F.3d 952 (11th Cir.2000), where the court held that
an advertisement stating in a telephone directory “AV Rated, the Highest Rating Martindale
Hubbell National Law Directory” could not be disciplined under the Florida rules on either the
theory that it was misleading or potentially misleading, because the state had failed to support its
claims with any evidence other than the claim that it was “common sense” that such advertising
could mislead an unsophisticated public. The court in Mason held that the bar was shouldered
with the burden of proof, and that the burden simply could not be satisfied by ““mere speculation
or conjecture.’” Id., quoting Edenfield, 507 U.S. at 770-71. The most important insight of the
Mason court’s ruling is the insight that the term “inherently misleading” may not be placed on a
state regulation any time there is a differential between the public’s knowledge or sophistication
regarding some aspect of legal practice, and advertising germane to that practice. That
advertising may implicate a gap in knowledge does not mean there is a gap in candor. Lack of
detailed information in advertising does not equate to deceptive advertising. The First
Amendment thus embraces a distinction between the fact that the public may lack detailed
kmowledge of substantive legal principles or the legal process, and the notion that advertising by
lawyers may be deemed misleading merely because it does not supply that knowledge. There is
a distinction, in short, between the public’s lack of expertise and the public being deceived. The
conclusion that a public generally unfamiliar with Martindale-Hubbell would be misled by
Mason’s advertisement, the court held was a non seguitur. “Unfamiliarity is not synonymous
with misinformation.” Id, citing Ibanez, 512 U.S. at 147; and quoting Peel, 496 U.S. at 102-03
(“there is no evidence that the consumers . . . are misled if they do not inform themselves of the
precise standards under which claims of certification are allowed.”).

Assessed under these standards, there is nothing in the Total Bankruptcy model that can
be labeled “inherently misleading” in any sense consistent with First Amendment standards.
Nothing on the site contains any representations or suggestions that are uniquely misleading to
non-lawyers, in the sense contemplated by decisions such as Zauderer or Mason. Consumers
using the website are apprised that the site is an attorney advertising service, and that filling out
the form on the site will generate a contact with an attorney near the customer’s location. The
site and the business model are constructed in a manner very common in today’s Internet
environment, and nothing about the context of marketing legal services renders the content of the
Total Bankruptcy site or the structure of its advertising model “inherently misleading” within the
meaning of established First Amendment doctrine.

C. Total Bankruptcy’s Advertising Cannot Be Banned
Under the Balancing Test of Central Hudson

1. The Burden of Justifying Regulation is on the State Bar
If Total Bankrupicy’s advertising is not false or misleading within the meaning of the

First Amendment, its truthful, non-deceptive communications may only be restricted if the state
meets its burden of establishing a justification for regulation under prongs two, three, and four of
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Central Hudson. It is well established that “[t]he party seeking to uphold a restriction on
commercial speech carries the burden of justifying it.” Bolger v. Youngs Drug Product Corp.,
463 1J.8. 60, 71 n.20 (1983).

“Prong two” of Central Hudson requires a “substantial” or “important” governmental
interest to justify regulation of commercial speech, and “prong three” requires that this interest
be more than just a postulated abstraction—there must real evidence that the regulation will
directly and materially advance the proffered government interest. See 44 Liquormart, Inc. v
Rhode Island, 517 1).S. 484, 505 (1996) (“For that reason, the State bears the burden of showing
not merely that its regulation will advance its interest, but also that it will do so ‘to a material
degree.””) quoting Edenfield v. Fane, 507 U.8. 761, 771 (1993). More important than this
linguistic nuance, the Supreme Court now repeatedly emphasizes that the government must have
real evidence that the regulation it is defending is effective, refusing to accept mere “common
sense” or legislative or administrative speculation or discretion as a sufficient basis for
advertising restrictions. See, e.g., 44 Liguormart, Inc. v. Rhode Island, 517 U.S. 484, 503 (1996)
(“Precisely because bans against truthful, nonmisleading commercial speech rarely seek to
protect consumers from either deception or overreaching, they usually rest solely on the
offensive assumption that the public will respond ‘irrationally’ to the truth,”); Ibanez v. Florida
Dep't of Business and Professional Regulation, 512 U.S. 136, 147 (1994); (striking down a
disclaimer requirement because the state failed “to back up its alleged concern that the [speech]
would mislead rather than inform™); Edenfield v. Fane, 507 U.S. 761, 770-71 (1993); (rejecting
the state’s asserted harm because the state had presented no studies, nor anecdotal evidence to
support its position); Peel v. Attorney Registration & Disciplinary Commission, 496 U.S. 91, 108
(1990) (rejecting a claim that certain speech was potentially misleading for lack of empirical
evidence); Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 648-49 (1985) (stnking
down restrictions on attorney advertising where “[t]he State’s arguments amount to little more
than unsupported assertions™).

As the Supreme Court explained in Greater New Orleans Broadcasting Association, Inc.
v. United States: 527 U.S. 173 (1999).

The third part of the Central Hudson test asks whether the speech
restriction directly and materially advances the asserted
governmental interest. “This burden is not satisfied by mere
speculation or conjecture; rather, a governmental body seeking to
sustain a restriction on commmercial speech must demonstrate that
the harms it recites are real and that its restriction will in fact
alleviate them to a material degree.” . . .Consequently, “the
regulation may not be sustained if it provides only ineffective or
remote support for the government’s purpose.” . . . We have
observed that “this requirement is critical; otherwise, ‘a State could
with ease restrict commercial speech in the service of other
objectives that could not themselves justify a burden on
commercial expression.’

Id at 188 (internal citations omitted.). So too, in Lorillard Tobacco Co. v. Reilly, 533 U.S. 525
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(2001), the Court applied the Central Hudson test to strike down certain regulations imposed by
the state of Massachusetts against certain smokeless tobacco and cigar advertising. Troubled by
the very broad sweep of the ban, the Court held that the government had failed to meet its burden
of proving that the regulations were no broader than necessary to accomplish its objectives. A
speech regulation cannot unduly impinge on the speaker’s ability to propose a commercial
transaction and the adult listener’s opportunity to obtain information about lawful products, the
Court concluded, and the state had failed to show that the regulations at issue are not more
extensive than necessary. Id. at 554 (*“This burden is not satisfied by mere speculation or
conjecture; rather, a governmental body seeking to sustain a restriction on commercial speech
must demonstrate that the harms it recites are real and that its restriction will in fact alleviate
them to a material degree.””) quoting Greater New Orleans Broadcasting Association, Inc. v.
United States: 527 U.S. 173, 188 (1999); Edenfield v. Fane, 507 U.S. 761, 770-771 (1993).

This strong emphasis on real proof in First Amendment cases echoes a broader theme of
modern First Amendment law, in which the Supreme Court has insisted that actions of regulatory
agencies impinging on freedom of speech be buttressed by solid evidence justifying the need for
the abridgement. See, e.g, Turner Broadcasting System, Inc., v. Federal Communications
Commission, 512 U.S. 622, 664 (1994) (“When the Government defends a regulation on speech
as a means to redress past harms or prevent anticipated harms, it must do more than simply ‘posit
the existence of the disease to be cured.” . . . It must demonstrate that the recited harms are real,
not merely conjectural, and that the regulation will in fact alleviate these harms in a direct and
material way.”), quoting Quincy Cable TV, Inc., v. FCC, 768 F.2d 1434, 1455 (D.C. Cir. 1985).

2. Regulation Cannot be Justified Under Referral Fee Rationales
That Would Penalize Internet-Based Performance Pricing Models
For No Substantive Reason

A restriction on the advertising of Total Bankruptcy and its participating attorneys cannot
be justified on the theory that the government has a substantial interest in preventing for-profit
referral arrangements that are not sanctioned by a state’s regulatory officials. Lawyers are not
permitted to pay others for the “channeling” of professional work, but are permitted to pay for
the costs of advertising. See ABA Model Rule 7.2, Comment 5. There is an accepted and
fundamental difference, however, between paying a referral fee to an unsanctioned person or
entity which operates as an unseemly kickback to someone who has helped the lawyer contract
to represent a client, and paying for advertising.

If Total Bankruptcy “charged by the deal,” in the sense of tying fees to the completion of
an atlormey-client relationship, the legal profession’s traditional hestility to fee splitting could
arguably be invoked to justify prohibiting such arrangements. Total Bankruptcy does not
however, ‘““charge by the deal.” The costs a lawyer pays are never dependant on whether any
clients retain a participating lawyer’s services through the advertising of Total Bankruptcy, or
whether fees are generated as a result of the lawyer’s services to his or her clients. Rather, as
previously emphasized, Total Bankruptcy charges in part for its effectiveness in reaching
potential clients, as measured by the number of “contacts” or “views” its advertising generates.
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As previously demonstrated, such a fee structure carries absolutely no social evils with it.
There is nothing undignified or unseemly in such a pricing arrangement. There is no potential
for abuse or channeling. The First Amendment is utterly indifferent to various advertising
modes and fee structures. The freedom of speech guaranteed to commercial speakers under the
Constitution does not move up or down depending on how a media service decides fo measure
and market its advertising effectiveness. Google is not entitled to less First Amendment
protection for its commercial speech than the Wall Street Journal receives for its commercial
speech, merely because Google, unlike the Journal, can provide advertisers with the additional
benefit of being able to tell how many consumers actually read a particular advertisement and
took the time to seek more information. Indeed, the Wall Street Journal itself, which operates
both print and on-line ventures, does not have its commercial speech rights fluctuate up and
down depending on whether it is selling its advertising through pricing sensitive to the number of
printed copies it circulates, or the number of on-line clicks it generates.

To lawyers who advertise, just as to everyone else who advertises, there is a perfectly
natural and perfectly lawful self-interest in attempting to get the “best return on investment” in
the allocation of advertising dollars. If a lawyer has $50,000 to spend in a year on marketing,
and the choice of selecting among television, radio, the yellow pages, or the Internet, it makes
perfect sense to posit that some lawyers may be drawn toward the medium that says to the
lawyer, “we will charge you in part by measuring how many people actually view your
advertisement.” This is not a kick-back. This is not channeling. There is nothing corrupt or
abusive in such an economic arrangement. It has not been shown to harm consumers. This is
simply modern advertising in its most efficient and effective form.

Any attorney can post an ad for free using Google’s AdWords (pay-per-click) program
and pay Google on a performance basis every time a consumer clicks on the ad. Total
Bankruptcy simply charges the attorney a reasonable cost of advertising every time a consumer
in a geographic area clicks on the group advertiser’s ad and fills out a form, regardless of further
client communication or retention. And, as Google is not entitled to less First Amendment
protection for its commercial speech than the Wall Street Journal receives for its commercial
speech, merely because Google, unlike the Journal, can provide advertisers with the additional
benefit of being able to tell how many consumers actually read a particular advertisement and
took the time to seek more information, so too, Total Bankruptcy is also no less entitled to First
Amendment protection for its commercial speech than Google receives for its commercial
speech, merely because Total Bankruptcy, unlike Google, provides advertisers with the
additional benefit of being able to tell how many consumers actually completed a form.

Turning once again to the leading judicial guidance on these matters, Alabama State Bar
Association v. RW. Lynch Co., Inc., 655 So.2d 982 (Ala. 1995), the principal opinion in Lynch
appeared to accept that the advertising model at issue constituted “lawyer advertising” of the sort
protected by the First Amendment and outside the ken of restriction by the Alabama bar, but did
not engage in any First Amendment commercial speech analysis. Justice Houston of the
Alabama Supreme Court, however, wrote a special concurring opinion in Lynch in which he
expressly relied on First Amendment doctrine, arguing that modern commercial speech
principles governing lawyer advertising compelled the court’s result:
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I firmly believe that it is not in a client’s best interest to select a
lawyer during a station break; however, whether I think lawyer
advertising should be protected as commercial speech is nrrelevant,
The United States Supreme Court, a higher authority than I, has
held that blanket prohibitions against lawyer advertising
unconstitutionally infringe on the First Amendment right to
express commercial speech . . . The supremacy clause of the
Constitution of the United States requires that I be bound by the
Supreme Court's holding in Bates. If the advertising is inaccurate
or concerns unlawful activity, it may be banned outright. . . . The
State Bar does not contend that the “Injury Helpline” ad is
inaccurate or unlawful; I have seen this television ad several times,
and T have found nothing unlawful or inaccurate about it. Even if
the ad is not inaccurate or unlawful, a state may still restrict the ad
if the state has a substantial interest to be protected by the
restriction, if the restriction directly advances the state interest, and
if the restriction is no more extensive than necessary to serve that
interest. . . . I do not believe the State Bar has advanced any
substantial state interest to justify applying the restriction Rule
7.2(c), Alabama Rules of Professional Conduct, to the “Injury
Helpline.” That is the State Bar’s burden:

Jd at 985, (Houston, J., concurring specially) (internal citations to Bates and Central Hudson
omitted).

Justice Houston got the matter exactly right, and his analysis should be followed by bar
counsel and courts in other states. Advertising is advertising, telephone services are telephone
services, and bundling the two does not turn otherwise protected commercial speech into an
unprotected referral service, even assuming that some regulation of commercial referral services
is constitutionally protected.

Indeed, given the architecture and technological features of the Internet, a holding that a
pricing model such as that used by Total Bankruptcy may be banned, would be tantamount to a
holding that the pricing models of search engines such as Google must also be banned. For
conceptually, the pricing “by the contact” model used by Total Bankruptcy cannot be
distinguished from the “pay per click” style of advertising that is now ubiquitous on the Internet.
The First Amendment will not countenance discrimination against one class of speakers.
Lawyers who advertise through services such as Total Bankrupicy have the same First
Amendment rights as those lawyers and others who advertise directly through search engines
such as Google. Total Bankruptcy, through the use of technology and economies of scale is
simply making the process more efficient for lawyers who otherwise would not be able to
provide consumers with access to their services, as proliferation of their advertising would be
burdensome and costly.

First Amendment jurisprudence is hostile to regulation that singles out any one medium
for especially negative treatment, whether it is television, radio, the Internet, newspaper
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advertising, or the yellow pages. Such prejudice is a presumptive affront to modern free speech
doctrine, which generally disfavors discrimination among media. See, e g, Arkansas Writer's
Project v. Ragland, 481 U.S. 221 (1987); Texas Monthly, Inc., v. Bullock, 489 U.S. 1 (1989).
See also Ficker v. Curran, 119 F.3d 1150 (4th Cir. 1997) (“Banning direct-mail advertising
skews the market in favor of those attorneys who can afford television advertising, or in favor of
established attorneys who are already known by word of mouth. In that sense, then, the ban
operates, at least indirectly, as a barrier to professional entry.”).

3. Regulation Cannot be Justified Because of the Geographic Limitations
Employed by Total Bankruptcy

That a consumer from a particular geographic area who clicks on Total Bankruptcy will
have access to only one local lawyer through the Total Bankruptcy site does not in any way
diminish the free speech rights of the participating lawyer or Total Bankruptcy. The geographic
limitation device does not provide the state with any “substantial interest” that justifies banning
such advertising. To the contrary, this one-lawyer geographic limitation is one of the principal
features that prevents this advertising model from being appropriately characterized as a “lawyer
referral service.” It is precisely this feature that keeps Total Bankruptcy from engaging in the
“picking and choosing” of lawyers based on the needs of a client, or the evaluation and screening
of clients to determine their need for lawyers, and the type of lawyers they need—the defining
characteristics of a genuine referral service. See Alabama State Bar Association v. R W. Lynch
Co., Inc., 655 So.2d 982 (Ala. 1995).

For First Amendment purposes, it simply does not matter that a consumer from a
particular geographic area will be led to only one lawyer through the Total Bankruptcy site. This
feature does not mean that the consumer has access to only one lawyer or firm, but only that the
consumer will be exposed to the advertising of only one lawyer or firm through the site. This
“exclusivity” is characteristic of all advertising. A television spot for “firm x” encourages
consumers to contact “firm x.” A yellow page listing for “lawyer y” encourages a consumer to
seek the services of only “lawyer v.” Consumers may switch channels or flip pages. On the
Internet, they may click another site from Google, or some other browser. A consumer smart
enough to click through the Total Bankruptcy site to find a local lawyer participating in Total
Bankruptcy’s group advertising model is smart enough to click through Google to find other
lawyers (or other such models) as well. The First Amendment does not permit the state to
indulge in the paternalistic assumption that consumers cannot navigate and make these choices
for themselves.

The trajectory of modern commercial speech law is impressive in its manifest hostility
toward paternalism. Paternalism is the enemy of the First Amendment. See, e.g., Lorillard
Tobacco Co. v. Reilly, 533 U.S. 525, 554--555 (2001) (striking down some and sustaining some
restrictions on tobacco advertising); Greater New Orleans Broadcasting Association, Inc., v.
United States, 527 U.S. 173 (1999) (striking down casino gambling advertising limitations); 44
Liquormart, Inc., v. Rhode Island, 517 U.S. 484 (1996) (striking down liquor advertisement
restrictions, noting “a State’s paternalistic assumption that the public will use truthful,
nonmisleading commercial information unwisely cannot justify a decision to suppress it. . . .
[B]ans against truthful, nonmisleading commercial speech . . . usually rest solely on the offensive
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assumption that the public will respond ‘irrationally’ to the truth. The First Amendment directs
us to be especially skeptical of regulations that seek to keep people in the dark for what the
government perceives to be their own good”); Rubin v. Coors Brewing Company, 514 U.S. 476
(1995) (striking down beer advertising regulations); Ibanez v. Florida Department of Business
and Professional Regulation, 512 U.S. 136, 147 (1994) (striking down restrictions on
accountancy advertising); Edenfield v. Fane, 507 U.S. 761 (1993} (striking down cornmercial
speech limitations on accountants); Cincinnati v. Discovery Network, Inc., 507 U.S. 410 (1993)
(striking down restrictions on news racks for commercial flyers and publications); Peel v.
Attorney Registration and Disciplinary Commission of Illinois, 496 U.S. 91(1990) (regulation
banning lawyer advertisement of certification by the National Board of Trial Advocacy as
misleading unconstitutional); Shapero v. Kentucky Bar Association, 486 U.S. 466 (1988)
(regulation banning solicitation for legal business mailed on a personalized or targeted basis to
prevent potential clients from feeling undue duress to hire the attorney unconstitutional);
Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio, 471 U.S. 626 (1985)
(striking down some and upholding some restrictions on lawyer advertising); Bolger v. Youngs
Drug Product Corp., 463 U.S. 60 (1983) (statute banning unsolicited mailings advertising
coniraceptives to aid parental authority over teaching their children about birth control
unconstitutional); In re RM.J., 455 U.S. 191 (1982) (regulations limiting the precise names of
practice areas lawyers can use in ads and identifying the jurisdictions lawyer is licensed in as
misleadingly unconstitutional); In re Primus, 436 U.S. 412 (1978) (striking down restrictions on
solicitation of legal business on behalf of ACLU); Bates v. State Bar of Ariz., 433 U.S. 350
(1977) (regulation banning lawyer advertisement of prices for routine legal services as
misleadingly unconstitutional); Linmark Associates, Inc. v. Township of Willingboro, 431 U.S.
85 (1977); (regulation banning placement of “for sale” signs in the front lawns of houses in order
to prevent the town from losing its integrated racial status unconstitutional); Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976) (striking down
restrictions on pharmaceutical advertising); Bigelow v. Virginia, 421 U.S. 809 (1975) (striking
down restrictions on abortion advertising).

4. Regulation Cannot be Justified by Attempting to Recast
Total Bankruptcy’s Advertising as a Commercial Referral Service

As already demonstrated, Total Bankruptcy does not operate a referral service within
accepted and traditional meaning of that term. Nevertheless, to the extent that the Proposed
Opinion is grounded in the rationale that the label “referral service” may be applied to the Total
Bankruptcy model, it is clear that for First Amendment purposes, it is not the label attached to
Total Bankruptcy’s advertising and marketing that matters, but whether in substance that
advertising and marketing is commercial speech protected under the First Amendment.

What authorities may not do is engage in an end-run around the First Amendment by
simply declaring a certain advertising arrangement to be a commercial “referral service,” and, by
the mere affixation of that seemingly pejorative label, proceed to put the advertising arrangement
out of business. State authorities cannot simply say to Total Bankruptcy, “we consider you a
commercial referral service” and be done with it.
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The First Amendment looks to substance, not labels. See Landmark Communications v.
Virginia, Inc., 435 U.S. 829, 843 (1978) (“This legislative declaration coupled with the stipulated
fact that Landmark published the disputed article was regarded by the court as sufficient to
justify imposition of criminal sanctions. Deference to a legislative finding cannot limit judicial
inquiry when First Amendment rights are at stake.”); Cohen v. California, 403 U.S. at 26
(“Finally, and in the same vein, we cannot indulge the facile assumption that one can forbid
particular words without also running a substantial risk of suppressing ideas in the process.
Indeed, governments might soon seize upon the censorship of particular words as a convenient
guise for banning the expression of unpopular views.”); Herndon v. Lowry, 301 U.S. 242, 258
(1937) (“The power of a state to abridge freedom of speech and of assembly is the exception
rather than the rule and the penalizing even of utterances of a defined character must find its
justification in a reasonable apprehension of danger to organized government. The judgment of
the Legislature is not unfettered.”); Whimey v. California, 274 U.S. 357, 279-80 (1927)
(Brandeis, J., concurring) (“The legislative declaration . . . . does not preclude inquiry into the
question whether, at the time and under the circumstances, the conditions existed which are
essential to validity under the federal Constitution.”). The state must point to abuse, corruption,
deception, or some other palpable harm caused to the public or the profession by the actual
business model in play, and explain why that business model is such an affront to the public good
that it justifies abridgment of freedom of speech.

5. Any Regulation That Effectively Bans Total Bankruptcy
And Its Participating Attorneys From Engaging in Group Advertising
Would Violate the “No More Extensive than Necessary” Standard of Central Hudson

“If the First Amendment means anything, it means that regulating speech must be a
last—not first—resort. Yet here it seems to have been the first strategy the Government thought
to try.” Thompson v. Western States Medical Center, 535 U.S. 357, 373 (2002). Even assuming,
for the sake of argument, that group advertising models such as Total Bankruptcy implicate any
substantial government interests that do merit regulatory attention (and no concession is made
that they do), the existence of any such interest does not automatically empower the state to rush
headlong into regulation. While Central Hudson does not require that government employ “least
restrictive means” when it regulates commercial speech (the standard under strict scrutiny for
non-commercial speech), it does impose the requirement that regulatory remedy be reasonably
proportionate to the harm.

In commercial speech law, this doctrine is often manifest in the preference for such
regulatory remedies as the inclusion of special disclaimers or disclosures, in lieu of outright bans
on speech. See, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 489 (1996). Supreme
Court cases have repeatedly pointed to “disclaimers as constitutionally preferable to outright
suppression.” Pearson v. Shalala, 164 F.3d 650, 657 (D.C. Cir. 1999), citing Peel v. Attorney
Registration & Disciplinary Commission of Illinois., 496 U.S. 91, 110(1990), Shapero v.
Kentucky Bar Association, 486 U.S. 466, 478 (1988); In re RM], 455 U.S. 191, 206 n. 20
(1982). See also BellSouth Telecommunications, Inc. v. Farris, 542 F.3d 499, 507 {6th Cir.
2008). (“For still another, why not require a disclaimer about the gross revenues tax any time a
provider chooses to mention the tax on a bill? In some settings where there is a meaningful risk
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of confusion, we have held that ‘[a] disclaimer ... would adequately address a state’s
concern.’”).

Significantly, there is no evidence that advertising models such as that employed by
Total Bankruptcy have actually caused any consumers any harm. The temptation to regulate
such advertising arrangements is not driven by any rush of consumer complaints about the
quality of legal services rendered by the attorneys who advertise through Total Bankruptcy, or
about the content or performance of the advertising service itself. As noted earlier, Total
Bankruptey and ClearBankruptcy each have an “A+” rating from the Better Business Bureau.

The TotalBankruptcy.com and ClearBankruptcy.com web sites have been visited by
millions of consumers in need of legal services, yet neither web site has ever generated a single
complaint with this consumer protection agency.

Thus, in the unlikely event that state authorities could meet their burden of establishing
that some regulatory response is justified by a substantial governmental interest, and on top of
that, meet the formidable burden of proving that a regulatory response selected will “directly and
materially advance” that interest, authorities would still have the added burden of demonstrating
that no reasonable regulatory alternative exits short of a total ban on the Total Bankruptcy group
advertising model. This burden would be virtually impossible to meet.

In sum, countless Supreme Court decisions and lower court decisions have emphasized
that abridgements on commercial speech must be a “last resort.” Courts have especially
emphasized that the use of devices such as additional disclaimers or disclosures, in lieu of
prohibitions, are the constitutionally required “first resort.” While the Total Bankruptcy websites
already contain all information that ought plausibly be deemed required for First Amendment
purposes, in the unlikely event that authorities could meet their requisite burdens under Central
Hudson, the most that a constitutionally appropriate remedy would require further disclaimers or
disclosures.

6. The Strength of Any Asserted Governmental Interests Must Be Discounted by the Many
Positive Contributions the Total Bankruptey Model Provides to Promote Access to Legal
Services and Economies of Scale and Efficiencies to Lawyers

Courts do not apply the balancing test of Central Hudson in a vacuum, but instead take
into account the positive utility of advertising and marketing information in specific contexts,
discounting the government’s asserted substantial interest in regulation by the damage to the
public interest that restrictions on advertising and marketing may cause.

The advertising and marketing model employed by Total Bankruptcy and its participating
lawyers generates substantial benefits to the public consumers in search of legal representation,
and to members of the bar who participate in the group advertising venture.

What Total Bankruptcy provides to consumers is an easily accessible, user-friendly

Internet platform that helps consumers locate a lawyer geographically close to the consumer’s
location so that the consumer may quickly and conveniently investigate whether that attorney is
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one whom they wish to retain or not. Consumers are also provided with Total Bankruptcy’s
telephone support service, which generates an expeditious opportunity for the consumer to talk to
a “real person” who will immediately facilitate a telephone interview or in-person appointment
between the consumer and the participating attorney. The attorney and potential client may then
determine the appropriateness of establishing an ongoing attorney-client relationship and the
terms of that engagement. Consumers appreciate such immediate responsiveness to inquiries,
particularly in cases in which there is anxiety or nervousness in taking the initial step to seek
legal assistance. Consumers also value the ability to discreetly locate an attorney through
Internet advertising such as Total Bankruptcy’s in such sensitive and potentially embarrassing
circumstances as bankruptcy. In this area of law, in particular, the usual word-of-mouth referral
is largely unavailable to assist the consumer due to the consumer’s personal discomfort and
reluctance to alert his family, friends and acquaintances to his financial plight.

What Total Bankruptcy markets to lawyers is a sophisticated Internet website, one far
beyond the resources that most lawyers could muster alone to design and build, that is well-
positioned to attract the interest of consumers searching the Internet for information about
bankruptcy attorneys; and telephone operators, who perform the functions typical of any
telephone operating service, and in fact similar to the functions of support staff within a lawyer’s
office, who facilitate the setting of appointments between potential clients and participating
attorneys. Amny individual lawyer or law firm specializing in law practice relating to debt relief
could pay an expert consultant to design and maintain a high quality Internet advertising site.
Any individual lawyer or law firm providing such a debt relief practice could pay an external
phone service to field incoming calls and facilitate initial appointments between the lawyer and
client. Total Bankruptcy offers a convenient alternative to lawyers, who get the power of a
nationally-based website that is likely to be near the top of sites that appear in a Google search,
or a similar Internet search, for bankruptey lawyers. The reduced costs and greater efficiencies
created by economic advertising models such as the Total Bankruptcy system have the potential
to improve access to legal services and reduce the costs of such services to consumers.

Finally, to the extent that advertising models such as those of Total Bankruptcy allow
lawyers to market their services less expensively and with less drag on their time, they have
more time for rendering legal services, more time for meaningful interaction with clients, more
time for pro bono service and civic engagement, and more time for their families and personal
lives. Many lawyers temper the perfectly appropriate and quintessentially American motivation
to earn income with a strong sense of civic and professional obligation to serve the public, the
bar, and the legal system 1n various ways, large and small, that are not influenced by the “bottom
line.” Through pro bono publico engagements, service in civic and bar organizations, and
countless other activities, lawyers act altruistically and generously, dedicating their training and
skills to the public good. The motives to serve society and the ends of justice and to also eamn
income are not naturally antagonistic; they can and do peacefully co-exist in the careers of many
successful attommeys. Efficient advertising models encourage and support these values.

At times, particularly in the early stages of such actions, some state authorities will assert
the claim that it is their responsibility to simply interpret and apply the state’s disciplinary rules
“as written,” without regard to constitutional principles, which come into play only when
outcomes are examined by reviewing courts. This is an erroneous understanding of the
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obligation of those authorities, at all levels. Those who apply a state’s regulatory rules act under
color of law, take an oath to uphold the Constitution of the United States, and must apply state
rules in a manner that does not violate the constitutional rights of attorneys or the public. Just as
local officials responsible for implementing the educational policies for a public school district
may not interpret or apply those policies in a manner that violates established federal law,
including constitutional principles, state authorities may not appropriately interpret or apply state
disciplinary rules in a manner that violates established constitutional principles. A well-
entrenched body of constitutional law, known as the “avoidance doctrine,” counsels government
agencies and reviewing couris o construe and apply statutes and regulations in a manner that
avoids tension with First Amendment principles whenever possible. See Solid Waste Agency of
Northern Cook County v. Army Corps of Engineers, 531 U.S. 159, 174 (2001); NLRB v. Catholic
Bishop of Chicago, 440 U.S. 490, 507 (1979).

In that spirit, Total Bankruptcy urges the Ethics Committee to exercise judicious
restraint, interpreting state disciplinary rules in a manner that provides the breathing space for the
exercise of commercial speech rights required by the Constitution of the United States.
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